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ANNO  QUINQUAGESIMO  QUARTO 

VICTORIA  REGINiE, 

*>*******************************************#*******# 


An  Act  to  consolidate  the  Law  relating  to  Mines. 

[10th  July,  1890.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  the  jg^»>/"»'S*«'"'« 
advice  and  consent  of  the  Legislative  Council  and  the  Legislative 
Assembly  of  Victoria  in  this  present  Parliament  assembled  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say)  : — 

1.  This  Act  may  be  cited  as  the  Mines  Act  1890,  and  shall  come  short  tuie 
into  operation  on  the  first  day  of  August  One  thousand  eight  hundred  and  division, 
and  ninety,  and  is  divided  into  Parts  Divisions  and  Subdivisions  as 
follows : — 

(1)  Miner's  Right  ss.  4-10. 

(2)  Business  Licence  ss.  11-13. 

(3)  Miner's   Right   and   Business  Licence 
88.  14-26. 

(4)  Residence  Areas  ss.  27-48. 

(5)  Mining  Leases  ss.  49-58. 
Division  1. —    (6)  Leases  of  Reservoirs  ss.  59-62. 

Mining       '  (7)  Licences    to    search    for  Metals 
Manage-  Minerals  other  than  Glold  s.  63. 

ment.  (8)  Licences  to  cut  Races  &c.  s.  64. 

(9)  Miscellaneous    Provisions  relating 
Leases  and  Licences  ss.  65-79. 

(10)  Mining  Districts  s.  80. 

(11)  Mining  Officers  ss.  81-83. 
U12)  Mining  Boards  ss.  84-114. 

(a)  General       Provisions  ss. 

115-134. 
(6)  Jurisdiction 

ss.  135-138. 
(c)  Proceedings 

of      Mines  ss. 
182. 


Part  L — 
Mining 
on  Crown 
Lands. 


and 


to 


Division  2. — 
Courts  and 
Procedure. 
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MINES  ACT  1890. 


[54  Vict. 


Mining  Statute 
1865." 


Part  I. — 
Mining 
on  Crown  1 
Lands. 


(1)  Courts 
of  Mines. 


Division  2.- 
Court  s  and  (J 
Procedure 


(d)  Enforcement     of  Decrees 

and  Orders  ss.  183- 
194. 

(e)  Interlocutory      and  Mis- 

cellaneous    Orders  ss. 
195-206. 
(/)  Re-hearing    Special  Cases 
and   Appeals    ss.  207- 


21^ 


(2)  Wardens 


ss. 


(a)  General  Provisions 
215-242. 

(b)  Special  Powers  and  Duties 
ss.  243-253. 

(c)  Appeals  ss.  254-2G9. 
.(3)  Miscellaneous  Provisions  ss.  270-28G. 

Penalties  ss.  287-298. 


.Division  3 

Part    II. — Mining  on  Private  Property  ss.  299-350, 


Part  III.— 
General 
Provisions. 


[Division  1. — Regulation    of   Mines    and  Mining 

'    chinerv  ss.  351-376. 
/...•■ 

]  Division  2. — Drainage  of  Mines  ss.  377-386. 
'  Division  3.— Accidents  Relief  Fund  ss.  387-399. 


Ma- 


Eepeal. 

First  Schedule. 


2.  The  Acts  mentioned  in  the  First  Schedule  to  this  Act  to  the 
extent  to  which  the  same  are  thereby  expressed  to  be  repealed  are  hereby 
repealed.  Provided  that  such  repeal  shall  not  atfect  any  Board  elected, 
or  any  district  erected,  or  any  proclamation  appointment  election  rule 
regulation  by-law  order  registration  valuation  nomination  complaint 
application  declaration  affidavit  assignment  award  grant  or  decree  m.ade, 
or  any  miner's  right  consolidated  miner's  right  licence  debenture 
precept  writ  plaint  plaint  sum.mons  or  summons  issued,  or  any  warrant 
or  injunction  granted,  or  any  notice  notification  certificate  or  security 
given,  or  any  service  effected,  or  any  agreement  lease  contract  mortgage 
bond  recognisance  conveyance  transfer  or  deed  existing  in  force  effected 
entered  into  executed,  or  any  compensation  due  or  payable  under  the 
said  Acts  or  any  of  them  save  and  except  where  by  this  Act  it  is 
otherwise  expressly  provided  before  the  commencement  of  this  Act. 


Part  I. — Mining  on  Crown  Lands. 
Interpretation.         3_  jj^       construction  and  for  the  purposes  of  this  Part  of  this  Act 
the  following  terms  shall,  if  not  inconsistent  with  the  context  or  subject- 
matter,  have  the  respective  meanings  hereby  assigned  to  them  (that  is 
to  say) : — 

"cuim."  "Claim"  shall  mean  a  parcel  of  Crown  land  which  any  person 

in  accordance  with  any  by-laws  of  any  mining  board  shall 
have  taken  possession  of  and  be  entitled  to  occupy  for  the 
purpose  of  seeking  gold  therein  or  any  number  of  such  parcels 
lawfully  amalgamated  by  tlieir  owners,  but  shall  not  include 
any  land  comprised  in  any  lease  granted  under  any  Act 
heretofore  or  now  or  hereafter  to  be  in  force  authorizing 
the  granting  of  leases  for  mining  purposes  : 
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Crown  land  "  shall  include  all  lands  of  the  Crown  :  ■■MMn^  statute 

Earth  "  shall  mclude  any  rock  stone  quartz  clay  sand  soil  and  ■•  crown  land." 

mineral :  "  Earth." 

Gold  "  shall  signify  as  well  any  gold  as  any  earth  containing  "  goui." 

gold  or  having  gold  mixed  in  the  substance  thereof  or  set 

apart  for  the  pui'pose  of  extractmg  gold  therefrom  : 
Mine  "  shall  mean  and  include  any  place  pit  shaft  drive  level  or  "  Mi^c." 

other  excavation  drift  gutter  lead  vein  lode  or  reef  wherein 

or  whereby  any  operation  for  or  in  connexion  with  mining 

purposes  is  or  shall  be  carried  on  upon  Crown  land  : 
Miner  "  shall  mean  any  person  engaged  or  interested  in  any  "  Miner." 

such  operation : 

Mining  purposes  "  shall  mean  the  purpose  of  obtaining  gold  or  "  Jfining 

a  r     1  .  rr  ^  purposes. 

any  metal  or  mmeral  other  than  gold  by  any  mode  or 
method  and  of  stacking  or  otherwise  storing  any  earth  : 

To  mine  "  shall  mean  to  disturb  remove  cart  carry  wash  sift  -  to  mine." 
smelt  refine  crush  or  otherwise  to  deal  with  any  earth  by  any 
mode  or  method  whatsoever  for  the  purpose  of  obtaining 
therefrom  gold  or  any  metal  or  mineral  other  than  gold  : 

Warden  "  shall  mean  one  of  Her  Majesty's  wardens  of  the  gold-  "  warden." 
fields  in  and  for  Victoria  or  in  and  for  any  district  thereof. 


DIVISION  I. — MINING  MANAGEMENT. 

(1)  Miner's  Right. 

4.  It  shall  be  lawful  for  the  Governor  in  Council  to  cause  documents  f^^^^^'^ 
to  be  issued,  each  of  which  shall  be  called  a  "  Miner's  Right  "  and  which  /j.  s.  i. 
shall  be  in  force  for  any  number  of  years  not  exceeding  fifteen  ;  and 
any  such  document  shall  be  granted  to  any  person  applying  for  the  same 
upon  payment  of  a  sum  at  the  rate  of  five  shillings  for  every  year  for 
which  the  same  is  to  be  in  force. 

It  shall  also  be  lawful  for  the  Governor  in  Council  to  cause  other  Consolidated 
documents  to  be  issued,  each  to  be  called  a  "  Consolidated  Miner's  Right  " 
and  to  be  in  force  for  any  number  of  years  not  exceeding  fifteen  ;  and  any 
such  last-mentioned  document  shall,  on  the  application  of  the  manager 
or  any  trustee  or  trustees  of  any  company  of  persons  who  shall  have 
agreed  to  work  in  partnership  any  claim  or  claims  registered  under  the 
provisions  hereof,  be  granted  to  such  manager  trustee  or  trustees  on 
behalf  of  the  persons  who  shall  from  time  to  time  be  members  of  such 
company  ;  and  shall  during  its  continuance  be  held  by  the  manager  or 
the  trustee  or  trustees  for  the  time  being  of  such  company  on  behalf  of 
such  last-mentioned  persons ;  and  shall  be  in  lieu  of  and  represent  and 
be  of  the  same  force  and  elTect  as  a  number  of  miners'  rights  granted 
for  the  same  period  of  time  equal  to  the  number  of  miners'  rights  by 
virtue  of  which  the  said  claim  or  claims  shall  have  originally  been  taken 
possession  of  ;  and  the  same  shall  be  granted  to  any  person  aforesaid  so 
applying  on  payment  of  a  sum  at  the  rate  aforesaid  multiplied  by  the 
number  of  miners'  rights  which  the  same  is  to  represent. 

Every  such  document  shall  be  dated  of  the  day  and  at  the  place  of 
the  issuing  thereof,  and  shall  state  the  number  of  years  for  which  it  is 
to  be  in  force,  and  contain  the  christian  name  and  surname  and  the 
residence  of  (in  case  of  a  miner's  right)  the  person  in  whose  favour  the 
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"  Mining  Statxtte 
1865." 


Second 
Schedule. 
First  Part. 

Second 
Schedule. 
Second  Part. 


same  shall  be  issued,  and  (in  case  of  a  consolidated  miner's  right)  the. 
manager  or  trustee  or  trustees  to  whom  and  the  name  of  the  company 
on  whose  behalf  the  same  shall  be  issued. 

Every  such  miner's  right  shall  be  in  the  form  in  the  First  Part  of  the 
Second  Schedule  to  this  Act ;  and  every  such  consolidated  miner's  right 
shall  be  in  the  form  in  the  Second  Pait  of  the  said  Schedule. 

Provided  that  the  term  "  mmer's  right  "  where  it  occurs  throughout 
this  Part  of  this  Act  shall,  unless  mconsistent  with  the  context,  be 
taken  to  mean  and  include  a  consolidated  miner's  right. 

Provided  also  that  when  any  such  consolidated  miner's  right  shall 
be  granted,  the  miners'  rights  of  the  persons  in  whose  behalf  the  same 
shall  be  granted  shall  be  retained  by  them,  and  such  persons  shall  be 
respectively  deemed  holders  of  miners'  rights  within  the  meaning  of 
this  Part  during  the  continuance  of  such  consolidated  right. 


Privileges 
conferred  by  a 
miner's  right. 
lb.  s.  5. 


Claim. 


5.  Any  person  who  shall  be  the  holder  and  any  number  of  persons 
in  conjunction  who  shall  each  be  the  holder  of  any  such  miner's  right 
shall,  subject  to  the  provisions  of  this  Part  of  this  Act  and  to  the  by- 
laws to  be  made  as  hereinafter  mentioned,  be  entitled  (except  as  against 
Her  Majesty)  to  take  possession  for  gold  mining  purposes  of  a  parcel  or 
of  so  many  parcels  as  such  by-laws  shall  permit  of  Crown  land  in  such 
manner  of  such  quantity  and  dimensions  and  with  such  boundaries  as 
shall  be  directed  by  such  by-laws,  such  dimensions  and  boundaries  to  be 
fixed  at  the  time  of  the  taking  of  such  possession  or  partially  then  and 
partially  at  some  subsequent  time  according  as  shall  be  by  such  by-laws 
directed  ;  and  every  such  parcel  to  be  from  time  to  time  subject  to  such 
adjustment  as  to  quantity  dimensions  boundaries  and  form  as  shall  be 
prescribed  by  such  by-laws  ;  and  any  such  person  or  persons  who  shall 
have  so  taken  possession  of  any  such  parcel  or  parcels  shall,  either  by 
himself  or  themselves  or  in  conjunction  with  the  holder  or  holders  of  any 
share  or  shares  to  be  created  in  such  parcel  or  parcels  as  hereinafter 
permitted,  be,  during  the  continuance  of  such  miner's  right  or  miners' 
rights  or  of  a  consolidated  miner's  right  granted  in  lieu  of  any  miners' 
rights,  entitled  to  occupy  for  gold  mining  purposes  such  parcel  or  parcels  : 
and  every  holder  of  a  miner's  right  and  every  person  on  whose  behalf  any 
consolidated  miner's  right  shall  be  granted  shall,  subject  as  aforesaid 
and  during  such  continuance,  be  entitled  (but  subject  to  any  right  which 
may  be  obtained  by  any  person  under  any  licence  granted  by  the  Governor 
or  the  Board  of  Land  and  Works  for  the  cutting  construction  and  using 
of  races  tail-races  drains  dams  or  reservoirs  for  gold  mining  purposes)  to 
Eaces  dams  &c.  cut  construct  and  use  races  dams  and  reservoirs  for  mining  purposes 
through  and  upon  any  Crown  lands,  and  to  take  or  divert  water  from  any 
spring  lake  pool  or  stream  situate  or  flowing  through  or  adjoining  Crown 
lands  and  to  use  such  water  for  mining  for  gold  and  for  his  own  domestic 
purposes,  and  to  use  by  way  of  an  easement  any  unoccupied  Crown  lands. 

Every  holder  of  a  miner's  right  shall,  during  the  continuance  thereof 
and  subject  as  aforesaid,  be  entitled  to  occupy  on  any  gold-field  for  the 
purpose  of  residence  so  much  of  the  Crown  lands  as  shall  be  prescribed 
by  such  by-laws  :  and  every  such  holder  and  every  person  on  whose 
behalf  any  consolidated  miner's  right  shall  be  held  shall  be  entitled  for 
the  purposes  of  the  privileges  hereby  given  to  them  respectively  to  put  up 
and  at  any  time  to  remove  any  building  or  other  erection,  and  also  to  cut 
any  live  or  dead  timber  except  blackwood  and  to  remove  the  same  and 


Resllencc  area. 


Cutting  of 
timber. 
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to  strip  and  remove  the  bark  from  any  such  timber,  and  also  to  remove   Mining  statute 

.    .  .  1865  " 

any  stone  or  gravel  for  mining  purposes,  and  (in  the  case  of  the  holder 
of  a  miner's  right)  for  building  for  himself  any  place  of  residence  or  of 
business  or  for  mining  purposes  or  for  fuel  or  otherwise  for  his  personal 
use,  from  any  Crown  lands  not  exempted  nor  excepted  from  occupation 
for  mining  imder  any  Act  relating  to  the  gold-fields  nor  declared  under 
any  Act  relating  to  the  Crown  lands  to  be  either  temporarily  or  per- 
manently reserved  from  sale  nor  being  or  included  in  any  land  named  in 
any  proclamation  of  the  Governor  in  Council  declaring  that  no  pcson 
shall  cut  or  remove  such  timber  bark  stone  or  gravel  from  any  portion 
of  Crown  land  named  in  such  proclamation  nor  being  or  included  in  any 
land  proclaimed  as  a  reserve  for  the  preservation  and  growth  of  timber 
and  also  to  make  tramways  or  other  roads  for  the  carrying  out  and  in 
aid  of  such  purposes. 

The  person  or  persons  by  whom  such  parcel  or  parcels  of  land  or 
any  land  occupied  for  residence  as  aforesaid  shall  be  so  occupied  shall 
subject  as  aforesaid  and  during  such    continuance  as  aforesaid,  be 
deemed  in  law  to  be  possessed  (except  as  against  Her  Majesty  only) 
of  such  parcel  or  parcels  or  of  such  land  and  the  property  therein  ;  and 
every  share  or  interest  which  may  be  created  therein  as  hereinafter  Share  or  interest 
mentioned  shall  be  deemed  a  chattel  interest ;   and  during  such  con-  under'm'ii^e?'^'^ 
tinuance  as  aforesaid  all  gold  then  being  in  and  upon  any  such  parcel  5.j.°"dence°to  be 
shall  (except  as  against  Her  Majesty)  be  the  absolute  property  of  the  chattel  interest, 
person  or  persons  for  the  time  being  in  the  lawful  occupation  of  such 
parcel ;  and  every  such  parcel  or  any  number  of  such  parcels  amalgamated 
by  their  owners  shall  be  called  a  claim. 

Provided  that  no  person  shall  be  entitled  by  this  Part  or  under  any  Limit  to  size  of 
such  by-law  to  occupy  for  the  purpose  of  residence  more  than  one  piece  y^^'^^j^JJ^^'g 
of  land,  the  same  not  to  exceed  one  acre  in  extent  and  to  be  situated  Areas  Act  issi- 
with  respect  to  any  street  or  otherwise  as  shall  be  provided  for  by  the 
said  by-laws  ;  and  the  holder  of  any  such  piece  of  land  may  assign  and 
encumber  the  same  in  such  manner  and  subject  to  such  regulations  as 
to  registry  as  such  by-laws  shall  direct,  and  in  default  of  such  direction 
either  orally  or  by  any  instrument  in  writing.    Provided  that  no  person 
shall  obtain  any  interest  under  any  such  assignment  save  a  person  who 
shall  be  the  holder  of  a  miner's  right. 

6.  Any  incorporated  minins;  company  may  for  the  purpose  of  taking  Miners'  rights 

f         r  ■    ■       ^1-  ■    ■  e       ,,°  may  be  applied 

or  acceptmg  transfer  of  any  mmmg  clann  or  mmmg  claims,  or  tor  the  tor  in  name  of 
purpose  of  holding  any  mining  claim  or  mining  claims  which  may  have  mining"*'^'^ 
been  transferred  to  any  such  company,  apply  for  and  obtain  so  many  ^™]^^"^^gj  29 
miners'  rights  in  the  name  of  the  corporation  as  shall  be  required  under 
the  mining  board  by-laws  in  force  in  the  district  to  hold  the  claim  or 
claims  so  transferred. 

7.  The  person  or  persons  or  any  of  them  who  shall  have  taken  claims  may  be 
possession  or  be  in  the  occupation  of  any  claim  as  aforesaid,  or  the  '^^''j^j^y  .^j^^^je 
executors  or  administrators  or  the  assignee  or  assignees  in  insolvency  or  i^^* "  ^• 
the  guardian  in  infancy  or  the  committee  or  guardian  in  lunacy  or  the 
purchaser  under  an  execution  of  the  interest  of  such  person  or  of  any  of 

such  persons,  may  in  such  manner  as  such  by-laws  shall  direct  register 
such  claim  by  some  name  ;  and  the  owner  of  any  share  as  hereinafter 
mentioned  in  a  registered  claim  may  register  such  share  in  such  manner 
as  such  by-laws  shall  prescribe.    Provided  that  no  claim  shall  be 
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"  Mining  Statute  registered  unless  the  miner's  right  or  miners'  rights  under  which  such  claim 
shall  be  held  shall  be  produced  to  the  officer  required  to  register  the 
same. 

regiltefed  ^-  -A-fter  a  claim  shall  be  registered  as  aforesaid  but  no  before,  the 

claim-holders,  owner  or  owners  thereof  for  the  time  being  may,  subject  to  the  said 
by-laws,  from  time  to  time  divide  the  interest  in  such  claim  into  such 
and  so  many  shares  as  he  or  they  shall  think  proper,  and  any  of  which 
may  be  appropriated  to  any  person  or  persons  ;  and  may  assign  or 
encumber  or  create  any  interests  in  such  claim  ;  and  the  owner  or  owners 
for  the  time  being  of  any  such  share  may,  if  the  same  shall  be  registered 
subject  as  aforesaid,  assign  or  encumber  or  create  any  interest  in  such 
share  ;  and  in  both  cases  (that  is  to  say)  in  regard  to  both  claims  and 
shares,  in  such  manner  and  subject  to  such  registration  as  such  by-laws 
shall  direct,  and  until  and  in  default  of  such  direction  either  orally  or 
by  any  instrument  in  writing. 
Miner's  right  Provided  that  the  miner's  right  or  miners'  rights  under  which  any 

may  assigne  .  ^^g^^^  shall  be  held  may  be  transferred  to  or  to  any  person  on  behalf  of 
the  assignee  or  assignees  of  any  such  claim ;  and  the  officer  appointed 
to  register  claims  shall  upon  being  so  required  indorse  the  name  of  the 
transferree  upon  the  right  or  rights  so  transferred  ;  and  thereupon  the 
same  shall  for  the  remaining  period  of  its  currency  vest  in  the  transferree 
thereof  as  fully  as  if  he  had  been  the  original  grantee  thereof,  but  subject 
to  any  trusts  or  provisions  agreed  upon  on  the  occasion  of  such  transfer. 

Provided  also  that  notwithstanding  anything  herein  contained  it 
shall  be  lawful  for  the  owners  of  any  two  or  more  adjoining  claims  to 
amalgamate  the  same,  whether  the  same  be  registered  at  the  time  of  such 
amalgamation  or  not. 

Necessary  9.  If  there  be  held  from  time  to  time  by  or  on  behalf  of  the  owner 

minMs'^r'i^ts  or  Or  owucrs  for  the  time  being  of  a  registered  claim  such  number  of  miners' 
AgTt  suffic^fnt  rights  as  would  have  authorized  the  taking  possession  thereof  when 
lb.  s.  8.         the  same  was  taken  possession  of  or  a  consolidated  miner's  right  repre- 
senting such  number,  the  same  shall  be  sufficient,  and  it  shall  not  be 
necessary  that  any  other  miner's  right  should  be  held  by  any  shareholder 
"  Owner."       in  such  claim  as  such  shareholder.    Provided  that  the  word  "  owner  " 
in  this  and  the  two  next  preceding  sections  shall  be  taken  to  include 
any  such  guardian  or  committee  as  aforesaid. 

When  claim  10.  Any  claim  which  shall  be  apparently  unoccupied  and  upon 

abandoned.  '"^^  which  there  is  no  plant  or  machmery  and  has  been  unworked  for  a  longer 
ActNo.'n6s,27.  period  than  is  allowed  by  the  by-laws  for  the  district,  or  for  any  division 
or  part  thereof  in  which  such  claim  is  situated,  shall  be  deemed  to  be 
actually  abandoned  ground,  and  may  without  any  adjudication  of 
forfeiture  or  abandonment  be  taken  up  and  registered  as  a  claim  in 
accordance  with  the  by-laws  by  any  holder  of  a  miner's  right,  but  subject 
nevertheless  to  the  rights  (if  any  still  subsisting)  of  any  previous  occupant 
of  such  ground. 

(2)  Business  Licence. 

Business  licence.        1 1 .  It  shall  be  lawful  for  the  Governor  to  cause  documents  to  be 
'mry^'^'^'"'"'*iiia\ied,  each  of  which  shall  be  called  a  "Business  Licence,"  and  which 
shall  be  granted  to  any  person  applying  for  the  same  upon  payment  of 
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the  sums  hereinafter  mentioned  (that  is  to  say)  if  such  person  shall  ••  Mining  statuie 

apply  for  a  Hcence  for  six  months,  two  pounds  ten  shillings  ;  or  if  for 

twelve  months,  five  pounds  ;  and  every  such  document  shall  be  in  the 

form  in  the  Third  Schedule  to  this  Act,  and  shall  be  dated  of  the  day  Third  schedule 

and  at  the  place  of  the  issuing  thereof,  and  shall  be  in  force  for  such 

of  the  said  periods  as  shall  be  named  therein,  and  shall  contain  the 

christian  name  and  surname  and  the  occupation  and  residence  of  the 

person  in  whose  favour  the  same  shall  be  issued. 

12.  Every  business  Ucence  shall,  subject  to  the  provisions  of  this  occupation 
Part  of  this  Act  and  to  such  by-laws  as  aforesaid,  entitle  the  holder  licence.  ' 
thereof  during  the  continuance  of  such  Ucence  to  occupy  on  any  goldfield  ^'>-  «•  i"- 

for  the  purpose  of  residence  and  carrying  on  his  business  so  much  of  the  ^'^''"i'^"'"'  ^^"^^ 

.  .  .  "  The  Residffice 

Crown  lands  not  exceeding  one  acre  in  extent  as  may  be  prescribed  by  Areas  Aai&&i  •• 

the  said  by-laws,  and  for  either  of  the  purposes  aforesaid  to  put  up  any  *'  ^ 

building  or  other  erection,  and  at  any  time  to  remove  the  same  ;  and 

every  such  holder  shall  during  the  continuance  of  such  business  licence 

be  deemed  in  law  to  be  possessed  (except  as  against  Her  Majesty)  of  the 

land  which  he  shall  occupy  by  virtue  of  such  licence  ;  and  the  property 

in  such  land  shall  be  deemed  a  chattel  interest ;  and  no  person  shall 

be  entitled  by  virtue  of  a  business  licence  to  occupy  more  than  one 

such  portion  of  land. 

13.  The  holder  of  any  such  business  licence  or  of  any  such  business  Business  licence 
Licence  as  next  hereinafter  mentioned  shall  be  entitled  to  transfer  the  transferred, 
same  respectively  to  any  other  person  ;  and  provided  he  shall  express  ig^'"'""  f^"'"'^ 
his  desire  so  to  do  in  writing  under  his  hand  indorsed  on  the  said  licence 

and  signed  by  him  in  the  presence  of  and  attested  by  any  warden  or 
justice,  another  business  licence  shall  be  granted  to  the  person  named 
in  such  indorsement  upon  production  and  surrender  of  such  licence  and 
indorsement  and  upon  payment  of  the  sum  of  ten  shillings  ;  and  every 
such  last-mentioned  business  licence  shall  be  dated  of  the  day  and  at 
the  place  of  the  issuing  thereof,  and  shall  be  in  force  for  the  then  unex- 
pired period  of  the  licence  first  indorsed  as  aforesaid,  the  day  when  such 
imexpired  period  is  to  end  being  stated  in  every  such  indorsement,  and 
shall  contain  the  christian  name  and  surname  and  the  occupation  and 
residence  of  the  person  in  whose  favour  the  same  shall  be  issued  ;  and 
every  such  business  licence  together  with  the  right  and  interest  there- 
under shall  on  the  death  or  insolvency  of  the  holder  thereof  devolve  on 
his  personal  representative  or  assignee  in  insolvency. 


(3)  Miner's  Right  and  Business  Licence. 
14.  If  any  person  who  shall  have  been  the  holder  of  a  miner's  right  Miner's  right 

...  Ill  If  1     "D*!  business 

consolidated  miners  right  or  business  licence  shall  not  on  or  before  the  licence  may  be 

day  of  the  expiration  thereof  have  taken  out  a  new  right  or  licence  (as  certain  cases. 

the  case  may  be),  a  new  right  or  licence,  dated  of  the  day  of  such  expiration 

and  which  shall  have  the  same  force  and  efficacy  as  if  it  had  been  issued 

on  that  day,  may  nevertheless  within  one  month  from  such  expiration 

be  granted  to  such  person,  upon  production  of  such  expired  right  or 

licence  and  upon  payment  of  the  sum  of  five  shillings  in  the  case  of  a 

miner's  right  or  in  case  of  a  consolidated  miner's  right  five  shillings  for 

every  right  represented  thereby  and  twenty-five ,  per  centum  of  the 

sum  hereinbefore  madej  payable  in  the  case  of  a  business  licence  in 
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"  Mining  statute  addition  to  the  ordinary  price  of  a  miner's  right  consohdated  miners' 
right  or  business  Hcence  ;  and  every  new  miner's  right  consohdated 
miner's  right  or  business  Hcence  so  issued  shall  be  in  such  one  of  the 

Second  and      foims  in  the  Sccoud  and  Third  Schedules  to  this  Act   as  shall  be 

Third  Schedules.         ■>•     ,  i 

apphcable. 

Certain  lands  15-  Notwithstanding  the  provisions  herein  contained,  all  Crown 

zrT^is*^  lands  which  shall  have  been  applied  to  any  public  use  or  purpose,  (")  or 
which  shall  be  lawfully  and  bond  fide  used  as  a  yard  garden  cultivated 
field  or  orchard,  or  upon  which  any  house  outhouse  shed  or  other 
building  provided  the  same  shall  be  in  actual  use  and  occupation  or  any 
artificial  dam  or  reservoir  shall  be  lawfully  standing,  shall  be  and  the 
same  are  hereby  exempted  from  occupation  for  mining  purposes  and  for 
residence  or  business  under  any  miner's  right  or  business  licence. 
Provided  that  any  Crown  lands  which  shall  have  been  so  lawfully  and 
bond  fide  used  as  aforesaid  or  upon  which  any  house  outhouse  shed  or 
building  or  any  artificial  dam  or  reservoir  shall  be  standing  shall,  upon 
payment  of  compensation  to  be  ascertained  and  paid  in  the  manner 
prescribed  by  any  by-law  made  by  a  mining  board,  cease  to  be  exempted 
from  occupation  for  mining  purposes. 

16.  Crown  lands  which  have  been  or  shall  be  proclaimed  as  a 

Commons  not  to  i     n  i       i  tit  i-    t  i  i- 

be  deemed  lands  common  Shall  not  DC  deemed  to  have  been  or  to  be  applied  to  any  public 
PMposts°  ^"'''"^  use  or  purpose  within  the  meaning  of  this  Part  of  this  Act  or  of  the 
Act  No.  316  s.i.  "  Mining  Statute  1865,"  or  of  any  Act  repealed  by  that  Act. 

17.  The  Governor  in  Council  may  at  any  time  either  by  a  general 
be'excepted."*^  or  particular  description  except  from  occupation  for  mining  purposes  or 
"  Mining  Statute  for  residence  or  business  under  any  miner's  right  or  business  licence  any 
M65  s.  14.      specific  portion  of  Crown  lands  or  any  class  of  Crown  lands  ;  and  no  land 

so  exempted  or  included  in  any  class  so  excepted  shall  be  occupied  under 
any  miner's  right  or  business  licence  until  such  exception  shall  be 
revoked. (°) 

18.  No  person  shall  cut  or  remove  from  any  lands  so  exempted  or 

Occupation  of  ,    ,  . -,  i-        ;■     t  l^  •  i 

exempted  or     excepted  as  atoresaid  any  live  timber  or  earth,  or  mine  or  employ  any 

excepted  lands       ,i  ,         •       •  i  j.i      •     j  i_  r 

may  be  allowed,  othcr  pcrsou  to  mine  lu  or  upon,  or  unless  authorized  thereto  by  a  licence 
lb.  s.  15.  granted  under  this  Part  of  this  Act  cut  or  construct  any  race  or  dam 
or  any  tramway  through  over  or  upon  such  lands,  or  do  in  or  upon 
such  lands  any  of  the  other  acts  or  things  or  exercise  any  of  the 
privileges  hereinbefore  allowed  and  granted  to  the  holder  of  a  miner's 
right. 

Nevertheless  it  shall*  lawful  for  the  Governor  in  Council,  upon 
"  ^ly^^^^  application  to  him  for  that  purpose,  to  authorize  any  one  or  more 
than  one  holder  of  a  miner's  right  or  the  holders  generally  of  miners' 
rights  to  occupy  under  the  same  any  Crown  lands  which  may  have  been 
so  excepted  as  aforesaid  ;  and  also  to  construct  drives  under  any  lands 
so  exempted  as  aforesaid,  if  it  shall  be  made  to  appear  to  the  satisfaction 
of  such  Governor  that  such  drives  can  be  constructed  without  injury 
to  or  obstruction  to  the  enjoyment  of  such  exempted  lands  ;  and  such 
occupation  and  construction  of  drives  shall  be  subject  to  such  conditions 
restrictions  and  regulations  as  the  Governor  in  Council  shall  impose 
and  make,  and  so  far  as  shall  not  be  inconsistent  therewith  to  such 

(rt)  fe.'  Litmt  Act  18»0,  section  10. 
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by-laws  as  aforesaid.    Provided  that  where  such  lands  are  within.  Siny  "  Mining  statute 
borough,  notice  of  such  application  shall,  one  month  before  the  same 
shall  be  made,  be  given  to  the  mayor  of  such  borough  and  published  in 
some  newspaper  circulating  in  the  neighbourhood  of  such  lands. 


19.  It  shall  be  lawful  for  the  holder  of  a  miner's  right  or  of  a  lease  chUms  under 

public  roa""" 
lb.  s.  16. 


under  this  Part  of  this  Act  to  mine  upon  or  under  any  street  road  or  '^"^^^ 


highway,  on  obtaining  from  the  Board  of  Land  and  Works  if  such 
Board  shall  have  the  care  and  management  thereof  or  from  such  other 
body  as  shall  have  such  care  and  management  an  order  permitting  him 
so  to  do  ;  and  for  the  purpose  of  obtaining  such  order,  such  holder  shall 
apply  therefor  by  notice  in  writing  to  such  Board  or  other  body,  who 
shall  thereupon  decide  whether  the  same  can  be  pfFected  without  injury 
to  adjoining  property  or  injury  or  obstruction  to  such  public  xC?.rl  street 
or  highway  as  the  case  may  be  ;  and  thereupon  the  said  Board  or  body 
shall  issue  its  order,  permitting  on  such  conditions  and  terms  and  sub- 
ject to  such  restrictions  as  it  shall  think  fit  or  forbidding  such  mining 
as  the  case  may  require. 

20.  It  shall  be  lawful  for  the  Board  of  Land  and  Works  or  other  Managers  of 
body  having  the  care  and  management  of  any  public  road  street  or  high-  PjjJ^'^'^''0'»<i5™^y 
way,  upon  application  thereto  by  any  holder  of  a  miner's  right  or  of  a  franiwayrand 
lease  under  this  Part  of  this  Act,  and  upon  the  report  of  any  engineer  pubUc*roads'"^ 
or  surveyor  that  a  sluice-box  tramway  or  culvert  can  be  laid  or  con-  rb.  s.  17. 
structed  on  or  under  any  such  public  road  street  or  highway  without 

any  substantial  injury  to  or  obstruction  of  the  traffic  thereon  and  that 
such  sluice-box  tramway  or  culvert  is  necessary  for  the  due  and  proper 
working  of  any  mine  or  for  the  conveyance  of  water  for  mining  purposes 
by  order  in  writing  made  after  inspection  by  some  officer  of  such  Board 
or  body  of  the  road  street  or  highway  mentioned  in  such  report  subject 
to  the  rights  of  occupiers  of  adjoining  or  contiguous  lands,  to  allow 
such  sluice-box  tramway  or  culvert  to  be  laid  or  constructed  by  any 
holder  of  a  miner's  right  or  of  a  lease  under  this  Part  of  this  Act  for  the 
purpose  of  conveying  any  water  tailing  sludge  or  waste  water  or  earth. 

Provided  that  such  works  shall  be  so  constructed  as  not  to  substan- 
tially injure  such  road  street  or  highway  or  obstruct  the  traffic  thereon  ; 
and  if  after  the  construction  of  any  such  sluice-box  tramway  or  culvert 
under  such  order  it  shall  be  made  to  appear  to  such  Board  or  body  that 
the  same  doth  so  injure  such  road  street  or  highway  or  obstruct  the 
traffic  thereon,  it  shall  be  lawful  for  such  Board  or  body  to  order  that  the 
obstruction  be  removed  ;  and  if  after  seven  days  from  the  date  of  such 
last-mentioned  order  the  obstruction  caused  by  such  sluice-box  tramway 
or  culvert  shall  not  be  removed  or  remedied,  the  same  shall  be  deemed 
a  nuisance  ;  and  the  person  who  shall  have  obtained  the  said  first- 
mentioned  order  or  the  owner  or  occupier  shall  be  liable  to  a  penalty  not 
exceeding  Twenty  pounds  ;  and  the  said  nuisance  may  be  abated  by  an 
order  of  any  justice  upon  proof  of  the  said  last-mentioned  order  and  of 
the  disobedience  thereof. 

21.  It  shall  be  lawful  for  the  Board  of  Land  and  Works,  or  other  Managers  of 
such  body  as  in  the  last  preceding  section  mentioned,  to  authorize  any  mak'rr'oads  over 
person  to  make  or  construct  any  roads  or  temporary  or  permanent  ways  "''^^l^^J'"'^^' 
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arbitrated. 
lb.  s.  19. 


'^Mining sMuu  Or  other  woiks  over  across  or  through  any  part  of  such  works  made  or 
constructed  by  the  holder  of  a  miner's  right  under  the  authority  of  this 
Part  of  this  Act.  Provided  that  before  such  Board  or  body  shall  give 
such  authority  seven  days'  notice  thereof  shall  be  given  to  the  person 
lawfully  interested  in  such  last-mentioned  v/orks. 

Value  of  23.  When  any  land  hona  fide  and  legally  held  for  residence  or 

buildings  h^lj,  .  .  .     .  . 

under  miner's  busmcss  on  wliich  any  such  building  or  erection  as  aforesaid  may  have 
li'cencrto'be  "''^'^  bcen  put  up  shall  be  about  to  be  sold,  such  building  or  erection  or  other 
bond  fids  improvements  that  may  be  made  on  such  land  shall,  unless 
such  land  shall  have  been  surveyed  by  the  Board  of  Land  and  Works 
prior  to  the  erection  of  such  building  or  erection,  be  valued  ;  and  for  the 
purpose  of  ascertaining  such  vehjp^  in  case  the  holder  of  the  miner's 
right  or  business  licence-  by  virtue  of  which  the  land  upon  which  shall 
be  situate  such  building  or  erection  shall  have  been  occupied  or  his 
assigns  and  the  Board  of  Land  and  Works  shall  not  agree  upon  the  value, 
it  shall  be  lawful  for  the  judge  of  the  Court  of  Mines  held  at  or  nearest 
to  the  place  at  which  such  building  or  erection  shall  be  situate,  on  the 
application  of  such  holder  or  of  the  said  Board,  to  make  an  order  that 
the  same  shall  be  valued  by  some  competent  person  to  be  appointed  in 
such  order  and  by  two  other  persons,  one  of  whom  shall  be  appointed 
by  the  said  Board  and  the  other  by  such  holder  or  his  assigns  ;  and 
such  three  arbitrators  or  any  two  of  them  shall  make  their  valuation 
in  writing  (so  as  the  amount  of  such  valuation  shall  not  exceed  the  cost 
of  constructing  such  building  election  or  other  bond  fide  improvements) 
on  or  before  the  day  named  for  that  purpose  in  such  order,  or  on  or 
before  such  further  day  as  the  said  judge  shall  by  writing  indorsed  on 
the  same  order  appoint. 

Such  order  shall  be  in  the  form  contained  in  the  Fourth  Schedule 
to  this  Act  or  to  the  like  effect,  and  shall  be  hied  in  the  said  Court ;  and 
every  such  award  shall  be  in  the  form  contained  in  the  Fifth  Schedule 
to  this  Act  or  to  the  like  effect  and  shall  be  delivered  to  tlie  said  judge 
in  order  that  such  award  may  be  and  the  same  shall  be  transmitted  to 
and  deposited  in  the  office  of  the  said  last-mentioned  Board. 

23.  Upon  any  valuation  under  this  Part  of  this  Act,  each  party 
shall  appoint  an  arbitrator,  by  delivering  to  the  judge  who  shall  have 
made  the  order  for  valuation  an  appointment  of  a  person  as  arbitrator 
signed  by  himself  or  his  agent,  and  shall  serve  upon  the  opposite  party 
a  copy  of  such  appointment.  If  either  of  the  parties  shall  fail  so  to 
deUver  such  appointment  and  serve  such  copy,  the  other  party,  if  he 
shall  not  have  failed  to  do  so,  may  serve  upon  the  party  who  has  so 
failed  a  copy  of  the  said  order  for  valuation  accompanied  by  a  notice 
requiring  him  to  deliver  such  appointment  to  the  said  judge  and  a  copy 
thereof  to  the  party  serving  such  notice  ;  and  if  within  foiirteen  days 
from  the  service  of  such  copy  and  notice  the  party  who  shall  have  so 
failed  shall  still  fail  to  deliver  such  appointment  and  copy,  the  arbitrator 
appointed  by  the  party  who  shall  have  served  such  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  alone  on  behalf  of  both  parties  ; 
and  the  valuation  of  any  arbitrator  or  arbitrators  appointed  in  pur- 
suance of  this  Part  shall  be  binding  final  and  conclusive  upon  Her 
Majesty  and  the  said  holder  of  the  said  miner's  right  or  business  licence 
or  his  assigns  to  all  intents  and  purposes  whatsoever,  j 


Fourth 
Sclndulo. 


Fifth  Schedule 


Proceedings  on 
neglect  to 
appoint  an 
arbitrator. 

lb.  s.  20. 
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24.  If  before  the  making  of  such   valuation   as   aforesaid   any  ■•  Mining  statute 
arbitrator  die  or  refuse  or  by  absence  from  Victoria  or  otherwise  become  ^^^^^y^ 
incapable  to  act,  the  judge  or  party  by  whom  such  arbitrator  shall  have  arbitrator, 
been  appointed  (as  the  case  may  be)  shall  appoint  in  like  manner  another 

in  his  stead  ;  and  if  either  party  fail  so  to  do  for  the  space  of  fourteen 
days  after  notice  from  the  other  party  in  that  behalf,  the  arbitrator  ap- 
pomted  by  the  party  giving  the  notice  may  proceed  alone  ex  parte  ;  and 
every  arbitrator  so  appointed  shall  have  the  same  powers  and  authorities 
as  were  vested  m  the  arbitrator  in  v/hose  stead  the  appointment  shall 
be  made. 

25.  The  value  so  ascertained  of  any  such  building  or  erection  asHouierot 
aforesaid  shall  be  added  to  the  upset  price  of  the  land  without  such  holiness  ucenc"'^ 
building  or  erection,  and  shall  together  therewith  be  and  constitute  the  ^^lue""^  ^'''^ 
actual  upset  price  of  such  land  ;  and  if  the  said  holder  of  the  said     s.  22. 
business  licence  or  miner's  right  shall  bid  such  last-mentioned  upset 

price  or  more  and  shall  be  the  highest  bidder  for  such  land,  the  value 
aforesaid  shall  be  deducted  from  the  sum  so  bidden  and  the  balance 
shall  be  the  purchase  money  for  such  land  ;  but  if  any  other  person 
than  such  holder  shall  become  the  purchaser  of  such  land  and  shall  pay 
for  the  same,  such  holder  shall  be  entitled  to  receive  out  of  such  pur- 
chase money  the  said  value  of  such  building  or  erection. 

26.  The  Board  of  Land  and  Works  may  grant  licences  in  respect  Licence  to 

,  ,  1  1     •  ]  •  enter  upon 

to  any  stream  creek  race  or  dram  or  any  dam  or  reservoir  upon  any  conveyed  laud. 
conveyed  land  referred  to  in  section  four  of  the  Water  Act  1890  in  the  ib.  s.  23. 
same  manner  as  if  the  same  were  situated  on  Crown  lands  ;  the  licensee 
may  by  the  authority  of  such  licence  and  for  the  purposes  therein 
expressed  enter  upon  the  land  so  conveyed,  and  may  cleanse  and  clear 
and  keep  in  efficient  repair  such  race  dam  or  reservoir,  and  may  deposit 
the  matter  removed  therefrom  upon  the  land  immediately  adjoining  such 
race  dam  or  reservoir  to  a  distance  not  exceeding  five  feet  therefrom, 
without  making  any  compensation  to  the  owner  of  such  land. 

(4)  Residence  Areas. 

27.  For  the  purpose  of  this  Subdivision  unless  the  context  IS  Interprstation. 
inconsistent  with  such  construction —  The  Residence 

Areas  Act  1881 

"  Residence  area  "  shall  mean  any  Crown  land  on  any  gold-field  2- 

not  exceeding  one  acre  in  extent  occupied  for  the  time  being  ^rMs^rtitsT" 

(m  accordance  v/ith  the  provisions  of  this  Part  of  this  Act  *■ 

and  of  the  by-laws  of  the  mining  district)  by  the  holder  of  any 

miner's  right  or  business  licence  for  the  purpose  of  residence 

or  residence  and  carrying  on  business  as  the  case  may  be  ; 

and 

"  Holder  "  shall  mean  the  holder  of  any  miner's  right  or  business 
licence  who  is  for  the  time  being  entitled  to  occupy  any 
residence  area. 

28.  No  person  shall  be  entitled  to  occupy  any  land  on  any  gold-  Registration  ot 
field  as  a  "  residence  area  "  unless  such  area  shall  for  the  time  being  ..  j,^  ReMmce 
be  registered  by  the  Mining  registrar  or  other  proper  officer  of  the  ^'•|««4«<i88i 
mining  district  in  which  such  land  is  situate,  and  unless  such  person 

shall  be  registered  as  the  holder  of  such  area  and  the  number  of  the 
miner's  right  or  business  licence  by  virtue  of  which  he  is  entitled  to 
occupy  such  area  is  also  registered. 
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"  The  Residence 
Areas  ActWSl  ' 
s.  4. 

Limitation  of 
number  of 
residence  areas 
to  be  iield  by 
one  person. 


Notif'caiion  of 
rsgi^tration  to 
be  indorsed  on 
miner's  right. 

lb.  s.  5. 


Holders  of 
residence  areas 
registered  as 
such  before  31st 
March.  1882, 
entitled  to 
certain 
privileges. 

lb.  s.  6. 


Persons  in 
imdi'tuxbed 
occupation  for 
twelve  months 
before 

commencement 
of  AefNo.  709. 


29.  Any  person  may  be  the  holder  at  any  one  and  the  same  time 
of  not  more  than  one  residence  area  in  addition  to  the  residence  area  on 
which  he  may  actually  reside  or  on  which  he  may  reside  and  carry  on 
his  business,  but  no  person  shall  be  the  holder  of  a  residence  area 
situated  within  a  distance  of  ten  miles  from  any  other  residence  area 
held  by  him. 

A  separate  miner's  right  or  business  licence  shall  be  held  for  each 
residence  area  of  which  any  person  may  be  the  holder. 

30.  A  notification  of  the  fact  of  the  registration  of  any  residence 
area  registered  after  the  coming  into  operation  of  this  Act  shall  be 
indorsed  by  the  mining  registrar  or  other  officer  on  the  miner's  right 
or  business  licence  by  virtue  of  which  such  area  is  held,  and  a  similar 
indorsement  shall  be  made  by  the  registrar  upon  any  renewal  of  such 
right  or  licence. 

31.  Every  holder  of  a  miner's  right  or  business  licence  who  was 
entitled  to  occupy  and  did  occupy  either  by  himself  or  his  agent  any 
Crown  lands  on  any  gold-field  for  the  purpose  of  residence  or  of  residence 
and  carrying  on  his  business  and  who  at  the  time  of  the  passing  of 
"  The  Residence  Areas  Act  1881  "  was  registered  or  before  the  thirty- 
first  day  of  March  One  thousand  eight  hundred  and  eighty-two  was 
registered  as  the  holder  of  such  area  shall  be  entitled  to  all  the  rights 
and  privileges  by  this  Subdivision  conferred  on  holders  of  residence 
areas  who  have  resided  thereon  for  a  period  of  at  least  twelve  months. 

Provided  that  any  person  who  has  been  in  undisturbed  occupa- 
tion by  himself  or  his  agent  of  any  residence  area  for  twelve  months 
prior  to  the  coming  into  operation  of  the  said  Act  shall  be  deemed  to 
be  a  person  entitled  to  occupy  within  the  meaning  of  this  section. 


Cancellation  of  32.  If  at  any  time  after  the  registration  of  a  residence  area  it 
Sie^or"''  shall  be  proved  to  the  satisfaction  of  any  warden  that  the  person  who 
cel'<'es"io  have  registered  as  the  holder  thereof  is  no  longer  the  holder  of  a  miner's 
miner's  right  or  right  or  busiiicss  licence  as  the  case  may  be  or  that  such  person  has 

basiness  licence      ~    .  .  .        .  .•'  ^    .  . 

or  has  illegally  obtained  such  registration  m  contravention  of  any  of  the  provisions  of 

obtained  .  . 

registration,  this  Part  of  this  Act  or  of  any  by-laws  of  the  mining  district  in  which 
such  area  is  situate  such  warden  shall  in  any  such  case  make  an  order 
that  the  registration  of  such  residence  area  be  cancelled  ;  and  such 
registration  shall  thereupon  be  cancelled  by  the  mining  registrar  or 
other  proper  ofP.cer,  and  the  land  so  registered  shall  on  such  cancella- 
tion cease  to  be  a  residence  area. 


lb.  s.  7. 


Order  for  33.  If  at  any  time  after  four  months  from  the  registration  of  a 

residence  area  if  residence  area  it  shall  be  proved  to  the  satisfaction  of  any  warden  that 
theEx^u.''"^  there  is  no  habitable  dwelling  thereon  erected  and  that  there  has  not 
lb.  e.  8.  been  a  habitable  dwelling  thereon  erected  for  a  period  of  at  least  three 

consecutive  months,  such  warden  shall  make  an  order  that  the  regis- 
tration of  such  residence  area  be  cancelled  ;  and  such  registration  shall 
thereupon  be  cancelled  by  the  mining  registrar  or  other  proper  officer, 
and  the  land  so  registered  shall  on  such  cancellation  cease  to  be  a 
residence  area,  and  no  second  registration  shall  be  effected  by  the  same 
person  of  the  whole  or  any  part  of  a  residence  area  within  a  period  of 
eix  months. 
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34.  Every  order  as  aforesaid  and  the  decision  of  any  warden "  The  Residence 
whether  he  wiU  or  will  not  make  an  order  as  aforesaid  shall  be  final  ;  s.T"  '^'^'^^^ 
and  no  such  order  or  decision  shall  be  a  bar  to  any  fresh  suit  before  any  Bfs't  or  order, 
warden  ;  and  no  order  shall  in  any  case  be  made  or  refused  until  a  suit  When  order  may 
claiming  an  order  for  the  cancellation  of  the  reajistration  of  a  residence 

area  shall  have  been  commenced  before  and  heard  and  determined  by 
such  warden  in  accordance  with  the  provisions  of  Division  two  of  this 
Part  of  this  Act. 

35.  The  holders  of  a  residence  area  and  the  executors  or  adminis-  Exclusive  right 
trators  of  any  deceased  holder  shall  have  except  as  against  Her  Majesty  residence  area. 
Her  heirs  and  successors  the  sole  and  exclusive  right  to  occupy  the  ib.  s.  lo. 
surface  of  such  residence  area  or  to  take  any  proceeding  that  may  be 
necessary  to  enable  him  to  keep  or  recover  possession  of  such  surface 

in  like  maimer  so  far  as  is  consistent  with  this  Part  of  this  Act  as  if 
he  were  the  owner  of  such  area  in  fee  simple. 

36.  When  buildings  or  other  improvements  have  been  erected  or  Holders  of 
made  upon  any  Cro'RTi  lands  occupied  by  the  holder  of  a  miner's  right  or  afteMJosse^^um 
business  hcence  under  the  provision  of  this  Subdivision  and  of  which  land  [iau'j™urto''' 
the  holder  has  been  in  possession  for  a  period  of  at  least  two  years  and  a  ^^^'"^  '''8''.*  °f 

....  .  .      ^  .  •'  pre-emption  at  a 

half,  if  it  be  proved  to  the  satisfaction  of  the  Board  of  Land  and  Works  valuation. 

that  such  buildings  or  other  improvements  have  been  erected  or  made  "  The  Residence 

and  that  the  holder  has  been  in  possession  of  such  lands  as  aforesaid  and  s.T'  "''^^^^ 

that  he  has  complied  with  the  provisions  of  this  Subdivision,  and  if  there 

be  no  objection  to  the  alienation  of  such  land  on  the  ground  of  its  being 

auriferous,  or  other  reasons  of  a  public  nature  to  be  stated  by  the  Board 

of  Land  and  Works  within  three  months  after  being  requested  to  do  so 

by  the  holder,  or  within  three  months  after  an  application  has  been  made 

to  purchase  as  hereinafter  mentioned,  the  holder  shall  have  the  exclusive 

right  of  purchasing  the  allotment  on  which  such  buildings  or  other 

improvements  have  been  erected  or  made  at  a  price  to  be  determined 

by  an  appraiser  appointed  by  the  Board  of  Land  and  Works.    In  the 

event  of  the  Crown  requiring  to  resume  possession  for  public  or  other 

purposes  of  any  residence  area,  the  holder  of  such  area  shall  be  entitled 

to  payment  of  compensation  for  the  value  of  his  interest  in  such  residence 

area  together  with  the  value  of  any  buildings  or  other  improvements 

erected  or  made  thereon.    Such  value  shall  be  ascertained  and  determined 

in  the  same  manner  as  the  value  of  buildings  erections  and  bond  fide 

improvements  made  on  land  held  for  residence  or  business  is  ascertained 

and  determined  under  the  provisions  of  this  Part. 

37.  Before  any  appraiser  enters  into  the  consideration  of  any  Declaration  to 
matters  referred  to  him  under  the  last  preceding  section,  he  shall  in  app^Tser!'^ 
presence  of  a  justice  make  and  subscribe  the  following  declaration  (that  ii>.  s.  i. 

is  to  say)  : — 

I  do  solemnly  and  sincerely  declare  that  I 

have  no  interest  either  directly  or  indirectly  in  the  matters 
in  question,  and  that  I  will  faithfully  and  honestly  and  to 
the  best  of  my  skill  and  ability  make  any  appraisement 
and  valuation  required  of_me  under  the  provisions  of  the 
Mines  Act  1890. 

38.  Any  holder  of  a  miner's  risrht  or  business  licence  who  has  i^^''^'^,'' 'J , 

T.i  ..  ci-r(iT--         i  1-         -1  miner  s  n«ht  or 

under  the  provisions  of  this  Subdivision  the  exclusive  right  to  purchase  business  licence 
the  land  occupied  by  virtue  of  such  miner's  right  or  business  licence  residence  area 

in  instalments. 
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"  The  Residence  _  hj  him  shall  be  entitled  on  exercising  such  right  of  purchase  to  pay 
j.T*  the  amount  of  the  purchase  money  in  ten  annual  instalments  of  equal 

amount. 


Power  to  let. 


Areas 
g.  11. 


39.  The  holder  of  a  residence  area  may  at  any  time  after  he  has 
^JasAawsr'  resided  thereon  for  a  period  of  at  least  twelve  months  let  his  interest 
in  the  occupation  of  the  surface  thereof  to  any  person  at  a  monthly 
or  weekly  rental,  and  between  such  holder  and  such  person  there  shall 
exist  the  same  rights  as  between  any  landlord  and  his  tenant. 

fraSr°  "^^^^  holder  of  a  residence  area  may  at  any  time  after  he  has 

lb.  s.  12.        resided  thereon  for  a  period  of  at  least  twelve  months  sell  or  transfer 

his  interest  in  the  occupation  of  the  surface  of  such  area  to  any  other 

holder  of  a  miner's  right  or  business  licence. 


Sale  or  transfer 
void  until 
registered. 

n.  s.  13. 


41.  No  such  sale  or  transfer  shall  have  any  force  or  eitect  until 
the  fact  of  such  transfer  or  sale  shall  be  registered  by  the  said  mining 
registrar  or  other  proper  officer,  and  the  area  shall  be  registered  in  the 
name  of  the  person  to  whom  it  shall  be  so  sold  or  transferred,  and  such 
person's  right  or  licence  as  the  case  may  be  shall  be  indorsed  as  herein- 
before provided,  and  such  person  shall  thenceforth  be  and  be  deemed 
to  be  the  holder  of  such  residence  area. 


Residence 
unnecessary  in 
certain  cases. 

lb.  s.  14. 


42.  In  the  case  of  the  death  of  the  holder  of  a  residence  area  before 
he  shall  have  resided  thereon  for  a  period  of  twelve  months,  it  shall 
be  lawful  for  the  executors  or  administrators  of  such  deceased  holder 
to  sell  transfer  or  let  the  interest  in  the  occupation  of  the  surface  of 
such  area  notwithstanding  the  deceased  holder  may  not  have  resided 
for  at  least  twelve  months  thereon.  Provided  always  that  every  such 
sale  or  transfer  shall  be  in  accordance  with  the  provisions  of  the  preceding 
sections. 


mining  under 
right. 

lb.  s.  15. 


Exemption  from  Evcry  residence  area  shall  be  and  the  same  is  hereby  exempted 

from  occupation  for  mining  purposes  under  any  miner's  right.  Never- 
theless the  Governor  in  Council  may  from  time  to  time  temporarily 
exempt  from  the  operation  of  this  section  any  portion  of  a  mining 
district  in  which  there  shall  be  a  new  discovery  of  gold  and  such  temporary 
reservation  may  by  the  Governor  in  Council  be  revoked.  And  in  the 
case  of  such  exemption  no  person  shall  mine  under  any  such  area  until 
he  shall  have  deposited  with  the  warden  such  reasonable  sum  as  the 
warden  may  assess  as  compensation  to  the  holder  of  such  residence 
area  ;  and  such  sum  or  any  part  thereof  shall  be  paid  to  such  holder 
or  otherwise  dealt  with  as  the  warden  shall  direct. 

Nothing  in  this  section  or  in  section  forty-seven  shall  affect  the  right 
of  any  person  or  company  holding  a  claim  under  a  miner's  right  on  the 
first  day  of  April  One  thousand  eight  hundred  and  eighty-two  to  mine 
under  any  residence  area  that  may  previously  to  such  date  have  been 
taken  up  as  a  residence  area  on  the  surface  of  such  claim  so  held  under 
a  miner's  right. 


claims  under 
residence  areas 
before  com- 
mencement of 
Act  not  affected 


Leases  below 
residence  areas. 

Jb.  t.  16. 


44.  It  shall  be  lawful  for  the  Governor  in  the  name  and  on  behalf 
of  Her  Majesty  to  grant  to  any  person  or  to  any  elective  body  corporate 
a  gold  mining  lease  or  mineral  lease  to  be  elfectual  below  the  surface  of 
a  residence  area  at  such  a  distance  below  such  surface  as  shall  be  not 
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less  than  fifty  feet  and  as  shall  in  the  opinion  of  the  Governor  in  Council       Act  i^su" 
not  endanger  the  safety  of  the  buildings  erected  on  such  area.  Provided 
always  that  any  such  lease  shall  contain  a  covenant  on  the  part  of  any 
such  lessee  to  make  good  any  subsidence  causod  by  mining  under  any 
residence  area. 

45.  Every  such  lease  shall  be  issued  in  accordance  with  and  shall  Provisions  of 
be  subject  to  the  provisions  of  this  Part  of  this  Act  and  the  regulations  j^^'l' 
thereunder,  and  shall  so  far  as  relates  to  any  residence  area  confer  on 

the  lessee  only  such  powers  or  authorities  as  can  be  actually  or  reasonably 
exercised  below  such  distance  from  the  surface  of  such  area  as  shall  be 
specified  in  such  lease. 

46.  Every  lease  granted  previously  to  the  first  day  of  April  One  v.iiiditv  of  lease 
thousand  eight  hundred  and  eighty-two  conferring  on  any  person  a  gva-itod 'boiov/ 
right  to  mine  below  the  surface  of  any  Crown  land  occupied  as  a  residence  raJuiemc^areas. 
area  by  the  holder  of  a  miner's  right  or  business  licence  shall  be  and     »■  i^- 

be  deemed  to  have  been  from  the  time  of  the  granting  thereof  as  valid 
and  effectual  in  all  respects  (and  as  well  against  the  holder  of  such  miner's 
right  or  business  licence  as  against  any  other  person)  as  if  such  leas3 
had  been  granted  with  the  consent  of  the  holder  of  such  miner's  right 
or  business  licence  as  the  case  may  be,  anything  in  section  forty-nine  of 
this  Act  to  the  contrary  notwithstanding. 

47.  Any  person  not  being  the  holder  either  of  a  lease  under  this  Penalty  for 
Subdivision  or  of  a  lease  heretofore  granted  and  validated  by  "  The  ZliiilcTareJ^ 
Residence  Areas  Act  1881  "  who  shall  mine  or  employ  any  other  person  J^'^ig'' 

to  mine  under  any  residence  area  shall  be  liable  on  conviction  thereof 
to  a  penalty  not  exceeding  Five  hundred  pounds. 

48.  All  disputes  between  the  holder  of  a  residence  area  the  tenant  Disputes  to 
of  same  the  Crown  grantee  of  same  or  his  assigns  the  executor  or  surfare''to''be 
administrator  of  any  of  them  and  any  person  who  has  a  right  derived  deTemintd'"'"^ 
from  any  gold  mining  or  mineral  lease  to  mine  at  a  fixed  distance  •^"f"'''^  warden, 
below  the  surface  of  any  such  residence  area  shall  be  commenced  heard  ^^The^nesidence 
and  finally  determined  before  a  warden  in  accordance  with  the  provisions  ^re^isAdism" 
of  Division  two  of  this  Part  of  this  Act. 


(5)  Mining  Leases. 

49.  It  shall  be  lawful  for  the  Governor  in  the  name  and  on  behalf  Leases  may  be 
of  Her  Majesty  to  grant  to  any  person  or  to  any  elective  body  corporate,  mTllng'^ir 
subject  to  the  provisions  of  this  Part  of  this  Act  and  (except  where  on  "  Mining  statute 
the  granting  of  any  particular  lease  the  term  or  the  rent  or  royalty  or  • 
the  quantity  or  the  form  of  the  land  or  the  covenants  conditions  reser- 
vations and  exceptions  to  be  contained  in  the  lease  shall  be  specially 
prescribed  as  hereinafter  authorized)  to  the  regulations  to  be  made  as 
hereinafter  mentioned,  a  lease  to  be  effectual  on,  or  below,  or  both  on 
and  below,  the  surface  of  any  Crown  land  not  demised  under  the  provisions 
of  any  Act  heretofore  or  to  be  hereafter  in  force  and  not  occupied  by  the 
holder  of  a  miner's  right  or  business  licence  unless  with  the  consent  of 
such  holder,  for  the  purpose  of  mining  thereon  or  therein  for  gold  or 
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-  Mining  Statute  for  any  metal  or  mineral  other  than  gold,  or  of  cutting  and  constructing 
thereon  races  drains  dams  reservoirs  or  tramways  to  be  used  in  connexion 
with  any  such  mining,  or  of  erecting  thereon  any  buildings  and  machinery 
to  be  used  either  for  washing  smelting  crushing  or  obtaining  any  gold 
metal  or  mineral  or  any  earth  containing  any  gold  metal  or  mineral,  or 
for  pumping  or  raising  water  from  any  land  mined  or  intended  to  be 
mined  upon  for  any  such  gold  metal  or  mineral,  or  for  any  or  all  of  those 
purposes  and  also  for  the  purposes  of  residence  in  connexion  with  any 
of  such  purposes. 


Meaning  of  50.  The  words  "elective  body  corporate"  in  the  last  preceding 

body  _  section  shall  be  deemed  to  mean  and  from  the  time  of  the  coming  into 
'jtctNo^yz  s.  2.  operation  of  the  "  Mining  Statute  18G5  "  to  have  meant  any  partnership 
association  company  or  body  corporate  registered  under  the  provisions 
of  any  Act  now  or  heretofore  in  force  relating  to  the  limitation  of  the 
liability  of  mining  partnerships  associations  or  companies  or  of  the 
shareholders  therein. 


Leases  to  be  51.  AH  sucli  leases  granted  for  the  purpose  of  mining  for  gold  or 

called    Gold  ^  .  ^    .  .  ^ 

Mining  Leases"  for  any  of  the  purposes  aforesaid  connected  with  such  mining  shall  be 
Lcascs!"'""'^''  called  "  Gold  Mining  Leases  "  ;  and  all  such  leases  granted  for  the 
1865*""''' f^"''''*^  purpose  of  mining  for  any  metal  or  mineral  other  than  gold  or  for  any 

of  the  purposes  aforesaid  connected  with  such  last-mentioned  mining 

shall  be  called  "Mineral  Leases." 


Land  occupied.  52.  Any  such  lease  may  be  made  of  any  land  occupied  for  the 
bushier  may  "be  pi^rpose  of  residence  by  the  holder  of  a  miner's  right  or  business  licence 
comir-nsation  ^^der  the  provisious  aforesaid,  if  the  person  applying  for  the  lease  shall 
being  paid.  make  Compensation  to  such  holder  for  any  building  erected  or  other 
improvements  made  by  him  or  any  person  under  whom  he  derives  title 
on  such  land  ;  the  amount  of  such  compensation  to  be  determined  in 
the  manner  prescribed  by  the  regulations  aforesaid  or  such  other 
regulations  respectively  as  shall  for  the  time  being  be  in  force  in  Victoria 
relating  to  such  leases. 


lb.  a.  26. 


Leases  of  mines        53  ^hc  Govcmor  in  Council  in  the  name  and  on  behalf  of  Her 

under  lands 

granted  or       Maiesty  upon  application  made  to  him  for  that  purpose  may  grant 

reserved  for  J       J       L  i  r  I      r  J  o 

public  purposes  leases  to  any  person  of  mines  in  under  or  upon  lands  granted  or  reserved 
cases  bo  made,  for  railways  waterworks  public  parks  places  of  recreation  or  other  public 
so*"'         purposes,  subject  to  such  regulations  as  may  be  from  time  to  time  passed 
by  the  Governor  in  Council  for  that  purpose  and  with  the  consent  of 
the  Board  of  Land  and  Works  in  whom  the  said  lands  are  vested. 


Term  and  rent         54.  In  the  case  of  a  gold  mining  lease  the  term  for  which  the 
leases!    ' Same  may  be  granted  shall  not  exceed  fifteen  years  from  the  time  of 
'Act'iHH'b"^"''^  S^^^^^^S  ^he  same,  and  the  yearly  rent  to  be  payable  in  respect  thereof 
Area  and  term  of  shall  be  fivc  shillings  for  every  acre  demised  ;  and  in  the  case  of  a 
n.incrni  lease,    mineral  Icasc  the  extent  of  the  area  thereof  shall  not   exceed  six 
hundred  and  forty  acres  and  the  term  for  which  the  same  may  be 
granted  shall  not  exceed  thirty  years  from  the  time  of  granting  the 
same. 
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55.  Any  holder  of  a  miner's  right,  desirous  to  prospect  for  gold  in  ••  Mining  statute 
any  place  where  sinking  through  basalt  will  be  necessary  and  to  which  ^^^^^^.J^^j.  n^^y 
no  part  of  any  gold  workings  shall  be  nearer  than  five  miles,  may  mark  srunt  special 
off  at  such  place  an  area  of  one  square  mile  for  the  purpose  of  such  dK-i.vcrera  of 
prospecting  :  and  in  case  such  person  shall  discover  in  any  part  of  such  " 

area  gold  in  quantities  which  the  Governor  in  Council  shall  consider 
remunerative,  it  shall  be  lawful  for  the  Governor  in  the  name  and  on 
behalf  of  Her  Majesty  to  grant  to  such  person  a  lease  not  exceeding 
one  hundred  acres,  to  be  selected  by  such  person  in  any  part  of  such 
area  (whether  the  same  or  any  portion  thereof  shall  have  been  occupied 
by  the  holder  of  a  miner's  right  or  business  licence  or  not)  in  one  lot  for 
such  term  as  the  Governor  in  Council  shall  determine  at  a  nominal 
rent ;  and  every  such  lease  shall  in  all  other  respects  be  subject  to  the 
provisions  of  this  Part  of  this  Act,  and  to  any  regulation  made  in 
pursuance  thereof  in  regard  to  gold  mining  leases. 

56.  Any  person  holding  a  lease  under; the  provisions  hereinbefore  Leases  may  be 
contained  or  under  the  provisions  of  any  Act  authorizing  the  granting  ^"'^ "o"*^*^' 
of  leases  for  mining  purposes,  and  the  executors  administrators  or 

assigns  of  any  such  person,  shall  be  entitled  at  any  time  with  the  consent 
of  the  Governor  in  Council  to  surrender  the  same. 

It  shall  be  lawful  for  the  Governor  in  the  name  and  on  the  behalf 
aforesaid  to  grant  to  such  person  a  lease,  for  any  term  not  exceeding 
in  the  case  of  a  gold  mining  lease  fifteen  years  and  in  the  case  of  a 
mineral  lease  thirty  years,  of  the  whole  or  any  part  of  the  land  demised 
by  such  surrendered  lease  ;  and  any  such  new  lease  may  with  the  like 
consent  be  renewed  from  time  to  time  for  any  period  not  exceeding 
fifteen  or  thirty  years  (as  the  case  may  be)  at  each  renewal. 

Provided  that  such  new  lease  shall  be  at  the  rent  which  shall  then 
be  chargeable  by  law  in  respect  of  a  gold  mining  or  mineral  lease 
according  as  such  new  lease  shall  be  the  one  or  the  other,  and  shall  be 
subject  to  the  covenants  and  conditions  prescribed  by  the  regulations 
which  shall  at  the  time  of  the  granting  thereof  be  in  force  and  applicable 
to  the  particular  lease  required  or  such  other  covenants  and  conditions 
as  to  the  Governor  in  Council  shall  seem  fit.  Provided  further  that  before 
any  such  new  lease  shall  be  granted,  the  person  intended  to  be  the 
lessee  shall  pay  such  fine  not  exceeding  ten  pounds  as  the  Governor  in 
Council  shall  direct. 

57.  In  the  case  of  every  gold  mining  lease  issued  under  the  E«nt  reserved  in 
"  Mining  Statute  1865  "  previously  to  the  eighteenth  day  of  December  under°Act'No^. 
One  thousand  eight  hundred  and  eighty-five  the  rent  reserved  shall  ^''<^'^'""^- 
from  and  after  the  said  date  be  deemed  to  be  at  the  rate  of  five  shillings  Act'isit"^^*. 
for  every  acre  demised  ;  and  every  such  lease  shall  so  far  only  as  regards 

any  rent  accruing  due  after  the  said  date  be  read  as  if  rent  at  the  rate 
of  five  shillings  for  every  acre  had  been  thereby  reserved  in  lieu  of  the 
rent  therein  mentioned. 

58.  No  person  holding  a  lease  granted  under  the  provisions  of  any  of  Kents  payable 
the  Acts  repealed  by  the  "  Mining  Statute  1865  "  authorizing  the  granting  lieretofore 

of  mining  leases  shall  after  the  coming  into  operation  of  the  said  last-  T^l^'^'  g^^^^^ 
mentioned  Act  be  required,  notwithstanding  any  covenants  therein  ises^-Tso. "  * 
contained,  to  pay  any  greater  sum  by  way  of  rent  for  the  land  thereby 
demised  than  at  the  rate  of  one  pound  an  acre. 
1832G.  n 
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(6)  Leases  of  Reservoirs. 

'imi'--'s'  ff"'"*^  shall  be  lawful  for  the  Governor  in  the  name  and  on  behalf 

leases  may  be  Majesty  to  grant  to  any  person,  subject  to  the  provisions  of  this 

made  of         Part  of  this  Act  and  to  the  regulations  hereinafter  mentioned,  a  lease 

reservoirs.  .  ■  i    t  i 

of  any  water  reservoir  constructed  at  the  pubuc  expense.  Provided  also 
that  it  shall  be  lawful  for  the  Governor  in  the  name  and  on  the  behalf 
of  Her  Majesty  to  make  such  lease  or  grant  to  any  elective  body 
corporate  at  such  rent  and  for  such  term  as  the  Governor  in  Council 
shall  think  fit.  •  Provided  further  that,  notwithstanding  any  such 
regulation,  it  shall  be  lawful  for  the  Governor  in  Council  at  the  time 
of  the  granting  of  any  such  lease  to  fix  specially  the  rent  terms  covenants 
and  conditions  upon  which  the  same  shall  be  granted. 

Money  du3  for  60.  Hci  Majesty  or  the  owner  of  any  such  lease  as  in  the  last 
may  be  preceding  section  mentioned  may  recover  in  a  summary  way  before  a 

justice  any  sum  of  money  due  in  respect  of  any  water  supplied  from 
any  such  reservoir. 


recovered  in  a 
summary 
manner. 

/i.  s.  32. 


Penalty  for  61.  Any  persou  wrongfully  taking  water  from  any  such  reservoir 

ukinf  water.        from  any  race  supplied  therefrom  shall  be  liable  for  the  first  offence 
lb.  s.  33.        to  a  penalty  not  exceeding  Five  pounds  or  to  imprisonment  for  a  period 
not  exceeding  one  month  ;  and  for  any  subsequent  offence  to  a  penalty 
not  exceeding  Twenty  pounds  or  to  imprisonment  for  a  period  not 
exceeding  three  months. 


Penalty  for 


63.  Any  person  who  shall  by  wilfully  suffering  sludge  or  other 
polluting  water  noxious  matter  to  flow  into,  or  who  shall  otherwise  pollute  the  water 
reservoi-.  in  any  such  reservior  (whether  demised  or  not)  or  in  any  race  flowing 
lb.  s.  34.  into  or  out  of  the  same,  or  shall  injure  the  banks  of  any  such  reservoir 
or  race  or  otherwise  dam.age  the  same  respectively  or  the  Avorks  con- 
nected therewith,  shall  be  liable  for  every  such  offence  to  a  penalty  not 
exceeding  Five  pounds  ;  and  shall  also  pay  to  Her  Majesty  or  the  lessee 
of  such  reservoir  or  race  such  sum  as  shall  be  proved  to  the  satisfaction 
of  the  justice  before  whom  such  person  shall  be  convicted  to  be  a  proper 
compensation  for  the  damage  sustained  by  such  polluting  injuring  or 
damaging  ;  and  the  said  justice  shall  order  the  said  sum  to  be  paid 
accordingly. 


Licences  to 
search  for 
metals  and 
minerals  other 
tiiaii  gold  may 
be  granted. 

lb.  8.  35. 


(7)  Licences  to  Search  for  Metals  and  Minerals  other  than  Gold. 

63.  It  shall  be  lawful  for  the  Governor  in  Council  or  any  person 
authorized  by  him  in  that  behalf  to  grant  to  any  person,  subject  to  the 
provisions  of  this  Part  of  this  Act  and  to  the  regulations  hereinafter 
mentioned,  a  licence  to  enter  upon  any  Crown  land  not  demised  under 
the  provisions  of  any  Act  heretofore  or  to  be  hereafter  in  force  and  not 
occupied  by  the  holder  of  a  min'^r's  right  or  business  licence  unless  with 
the  consent  of  such  holder  for  the  purpose  of  searching  for  any  metal 
or  mineral  other  than  gold.  Provided  that  notwithstanding  any  such 
regulation  it  shall  be  lawful  for  the  Governor  in  Council  at  the  time  of 
the  granting  of  any  such  licence  to  fix  specially  the  f'.>c  rent  or  royalty 
to  be  paid  in  respect  thereof  an  I  the  conditions  upon  which  the  same 
shall  bo  granted. 
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(8)  Licences  to  cut  Races,  cfec. 

64.  It  shall  be  lawful  for  the  Governor  in  Council  to  grant  to  any  jg^^,^!"/"? 
person  for  any  term  not  exceeding  fifteen  years,  subject  to  the  provisions  Licences  to  cut 
of  this  Part  of  this  Act  and  to  the  regulations  hereinafter  mentioned,  a  construct 

1  •  1      T     11  1       •  1  1  •  1     •    •  niccs  (lams  Ac. 

licence  which  shall  authorize  such  person  his  executors  administrators  may  be  granted, 
and  assigns  (except  as  agamst  Her  Majesty) — 

to  cut  construct  and  use  races  drains  dams  and  reservoirs 
through  and  upon  any  Crown  lands,  whether  the  same  shall 
or  shall  not  have  been  demised  under  the  provisions  of  this 
or  any  other  Act  heretofore  or  hereafter  to  be  in  force 
relating  to  such  leases,  as  may  be  granted  under  this  Part 
or  shall  or  shall  not  be  occupied  by  virtue  of  a  miner's  right 
or  business  licence,  and 

to  deepen  widen  clean  repair  or  otherwise  improve  any  race 
drain  dam  or  reservoir  tut  or  constructed  through  or  upon 
any  Crown  lands,  and 

to  take  or  divert  water  from  any  spring  lake  pool  or  stream 
situated  or  flowing  upon  or  through  or  bounded  by  any 
such  Crown  lands  in  such  manner  as  shall  be  prescribed  by 
such  licence  and  regulations  in  order  to  supply  water  for 
the  purposes  of  mining  for  gold  or  any  metal  or  mineral 
other  than  gold  to  such  person  or  any  other  person  who 
may  be  engaged  in  any  such  mining. 

It  shall  be  lawful  for  the  person  to  whom  any  such  licence  shall 
be  granted  to  take  or  divert  water  ;  and  the  right  conferred  by  such 
licence  and  the  property  and  interest  in  any  race  dam  or  reservoir  cut 
or  constructed  by  virtue  thereof  shall  be  deemed  to  be  a  chattel 
interest.  Provided  always  that  if  any  person  to  whom  any  such 
licence  shall  be  granted  shall  by  virtue  thereof  enter  upon  any  land 
demised  under  the  provisions  of  this  or  any  other  such  Act  as  afore- 
said now  or  hereafter  to  be  in  force  or  occupied  by  virtue  of  a 
miner's  right  or  business  licence,  he  shall  make  compensation  for  any 
injury  occasioned  by  such  entry  and  by  the  cutting  and  constructing  of 
any  races  dams  or  reservoirs  upon  any  such  land,  the  same  to  be  recovered 
before  a  warden  or  a  warden  and  assessors  in  the  manner  provided 
by  any  Act  relating  to  the  administration  of  justice  in  mining  matters  for 
proceedings  before  a  warden  or  a  warden  and  assessors  for  the  recovery 
of  a  money  demand.  Provided  also  that  it  shall  be  lawful  for  the  Power  to  revoke 
Governor  in  Council  at  any  time  to  revoke  any  licence  granted  under  this  makfng"" 
or  the  next  preceding  section,  on  payment  of  compensation  to  the  person  compensation, 
entitled  to  the  benefit  thereof  for  any  outlay  by  such  person  for  or  in 
respect  of  any  such  searching  for  metals  or  minerals  or  of  any  such  race 
dam  or  reservoir,  and  on  paying  to  him  in  addition  to  the  amount  of 
such  compensation  such  percentage  on  such  amount  not  exceeding  fifty 
pounds  per  centum  as  shall  seem  to  the  Governor  in  Council  just  having 
regard  in  all  the  circumstances  of  the  case ;  the  amount  of  such  com- 
pensation to  be  determined  in  manner  directed  by  the  said  last- mentioned 
regulations.  Provided  further  that  it  shall  be  lawful  for  the  owner  of 
any  such  licence  to  recover  in  a  summary  way  before  a  justice  any  sum 
of  money  due  in  respect  of  water  supplied  under  the  authority  of  this 
section  for  the  purposes  of  such  mining  as  aforesaidj 

B  2 


20 


MINES  ACT  1890. 


[54  YicT. 


(9)  Miscellaneous  Provisions  relating  to  Leases  and  Licences. 

"  Mining  Statute 

65.  Any  applicant  for  any  such,  lease  or  licence  as  hereinbefore 
1865  s.  3,      mentioned  shall  mark  out  the  land  for  the  lease  of  v/hich  or  licence  in 

Ground  applied  r      t  ■  i     -i         t     ^^  i-  i  iiii  -in 

for  protected,    respect  of  which  he  shall  apply  m  such  manner  as  shall  be  prescribed 
by  the  regulations  relating  to  the  particular  lease  or  licence  required. 

In  case  any  person  who  shall  not  previously  have  been  in  lawful 
occupation  of  such  land  shall  at  any  time  thereafter,  until  and  unless  the 
application  for  the  lease  or  licence  shall  be  refused  or  unless  thereto 
authorized  by  the  Governor  in  Council,  enter  upon  occupy  or  in  any  way 
interfere  with  such  land,  such  entry  occupation  or  interference  shall  be 
deemed  a  case  of  trespass  or  encroachment  within  the  jurisdiction  of  the 
wardens  appointed  under  this  Act. 

Such  applicant  may  proceed  therefor  and  for  any  damages  in 
respect  of  such  trespass  or  encroachment  and  for  the  recovery  of  any 
gold  or  other  metal  or  mineral  taken  by  such  person  out  of  such  land 
or  of  the  value  thereof  before  any  such  warden  or  any  such  warden 
and  assessors  in  manner  in  this  Part  of  this  Act  provided  for  proceedings 
before  wardens  in  cases  of  trespass  or  encroachment.  Provided 
always  that  it  shall  be  necessary  for  the  applicant  so  proceeding  to 
prove  to  the  satisfaction  of  such  warden  or  warden  and  assessors  as 
the  case  may  be  that  he  has  complied  with  the  regulations  in  force 
and  applicable  for  the  time  being  to  the  species  of  lease  or  licence 
applied  for,  so  far  as  such  regulations  shall  have  been  at  the  time  of 
such  entry  occupation  or  interference  capable  of  being  complied  with. 
Provided  further  that,  notwithstanding  any  decision  of  a  warden,  the 
applicant  shall  not  be  entitled  to  have  delivered  to  him  any  such  gold 
or  other  metal  or  mineral,  or  to  receive  payment  of  or  to  levy  the  amount 
of  the  value  thereof  or  of  any  damages  assessed  and  awarded  to  him, 
until  it  shall  have  been  decided  to  grant  his  application  for  the  lease  or 
licence  ;  but  such  gold  or  other  metal  or  mineral  or  such  amount  or 
damages  shall,  until  the  matter  of  such  application  shall  be  determined, 
be  lodged  with  the  clerk  of  the  warden,  and  if  determined  in  favour  of  the 
applicant  shall  be  dehvered  or  paid  to  him,  and  if  otherwise  to  the 
person  from  whom  the  same  shall  have  been  recovered. 

•  66.  It  shall  be  part  of  the  duties  of  the  wardens  appointed  under 
this  Act,  so  far  as  they  are  required  by  any  such  regulations  so  to  do, 
to  hear  receive  and  examine  evidence  in  relation  to  the  application  for 
any  such  lease  or  licence  and  the  objections  thereto,  and  in  all  other 
respects  to  perform  the  several  duties  prescribed  for  their  performance 
by  any  such  regulations. 


Warden  may 
hear  objection 
to  granting  of 
lease. 

lb.  8.  38. 


NotobUgatory  67.  Nothing  hereinbefore  contained  shall  be  construed  as  rendering 
lb.  >.  39.  it  obligatory  to  grant  any  such  lease  or  licence  to  any  person  applying 
for  the  same,  notwithstanding  that  he  may  have  complied  with  the 
regulations  in  force  and  applicable  thereto  ;  but  in  case  his  application 
shall  be  refused,  he  shall  be  informed  of  the  reasons  for  such  refusal ; 
and  a  lease  may  be  granted  notwithstanding  that  the  person  applying 
for  the  same  may  not  in  all  respects  have  complied  with  such  regu- 
laticus. 
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6?.  When  any  land  a  lease  of  which  shall  be  applied  for  shall  be  'islP7  fo.'"'" 
or  shall  comprise  the  whole  or  part  of  land  held  by  the  applicant  under  Application  for 
a  miner's  right,  the  interest  of  such  applicant  under  such  right  shall  in  affect  iand*o(  the 
nowise  be  affected  by  such  appHcation  or  by  the  refusal  or  abandonment  finSer  a"miner's 
or  failure  in  any  other  way  thereof  ;  and  if  such  lease  shall  be  granted  "s'^*- 
the  interest  held  under  the  miner's  right  shall  merge  in  the  interest  held 
under  the  lease. 


69.  No  such  lease  or  licence  shall  be  granted  until  after  the  expiration  Notice  of 

•         r    1      ■  •  1    II  1         intention  to 

of  one  month  after  notice  of  the  mtention  to  grant  the  same  shall  nave  grant  lease  or 

.  •  •  licPncG  to  t)G 

been  pubhshed  in  the  Government  Gazette  and  in  some    newspaper  published  in 
circulating  in  the  district  within  which  the  land  sought  to  be  leased  ^^^""'^^^ 
shall  be  situate. 

70.  Pending  any  application  for  a  lease  or  licence  under  the  ^™„nrter^jnj^'* 
provisions  of  this  Part  of  this  Act  it  shall  not  be  lawful  to  mark  out  as  mining  lease 

a  claim  or  include  within  the  boundaries  of  any  claim  the  land  applied  pending 

for  or  any  part  thereof,  and  no  such  marking  out  shall  confer  any  right  ^ 

or  title  to  the  said  land  ;  and  any  person  who  shall  enter  upon  such 

land  for  the  purpose  of  marking  out  the  same  shall  be  deemed  to  have 

trespassed  or  encroached  thereon  within  the  meaning  of  section  sixty-five 

of  this  Act. 

7 1 .  The  pendency  of  an  application  shall  begin  with  the  marking  Pendency  ot 
out  of  the  land  by  the  applicant  and  continue  until  the  applicant  make  denned, 
default  in  proceeding  with  his  application  in  accordance  with    the  ^'>- 
regulations  or  until  the  Governor  grant  or  refuse  the  same. 

72.  Any  applicant  for  a  lease  of  land  consisting  wholly  or  in  part  by  assignee  of 
of  a  claim  may  purchase  such  claim  and  work  the  same  as  a  claim  appUcaUon'ftfr 
pending  the  application.  trespa^s.*^  ^ 

lb.  s,  5. 

73.  No  contract  made  before  the  passing  of  Act  No.  446  by  any  xnbute 
lessee  under  the  "  Mining  Statute  1865  "  with  any  person  to  work  in  or     g,"^''"'^^  ^ 
upon  or  in  connexion  with  the  land  demised  as  a  tributer  or  upon  the  jb.  s.  e. 
terms  of  retaining  or  being  paid  a  portion  of  the  gold  in  lieu  of  wages 

shall  be  deemed  a  breach  of  any  covenant  or  condition  in  any  lease  under 
the  said  last-mentioned  Act  notwithstanding  the  absence  of  any  licence 
to  assign  ;  and  no  such  contract  made  after  the  passing  of  Act  No.  446, 
whether  under  the  "  Mining  Statute  1865,"  or  this  Part  of  this  Act  shall 
be  deemed  a  breach  of  any  such  covenant  or  condition,  notwithstanding 
the  absence  of  any  such  licence,  if  the  contract  or  a  true  copy  thereof 
verified  by  affidavit  be  filed  in  the  office  of  the  mining  registrar  of  the 
mining  district  wherein  the  land  demised  is  situate  within  fourteen  days 
after  the  signing  or  execution  of  any  such  contract  by  the  lessee. 

74.  The  directors  of  a  registered  company  under  Part  II.  of  the  Direetors^  ^ 
Companies  Act  1890  shall  not  make  any  contract  for  working  any  land  entering  into 
on  trib':'. ;     .    r;.-csaid  unless  they  shall  have  been  authorized  at  aworkTn  *  '""^ 


g  on 

general  meetmg  of  the  shareholders  of  such  company  called  for  that  auuiorized'."^"'^ 
purpose.  lb.  s.  7. 

75.  In  case  any  lease  granted  under  the  authority  of  this  Part  of  Ejectment^ may 

,  .      ,  .  ,  "...  .  .  ,  .  .    .       be  brought  in 

this  Act  or  of  any  Act  authorizing  the  gi-anting  ot  leases  for  mining  the  court  of 
purposes  shall  be  or  be  liable  to  be  forfeited  or  determined  by  any  breach  ..  nj-,^^^  guuute 
of  condition  or  otherwise,  or  in  case  the  term  thereby  granted  shall  i**g5  •■  s.  42. 
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1865.""*'^''''"'*  have  expired,  possession  of  the  land  demised  shall  and  may  be  recovered 
on  behalf  of  Her  Majesty  in  such  manner  as  may  be  provided  by  any  of 
the  conditions  of  the  lease  or  (if  there  be  no  such  condition)  it  shall  be 
lawful  for  the  Attorney- General  on  behalf  of  Her  Majesty  to  bring  a 
suit  in  the  Court  of  Mines  of  the  district  in  which  the  land  demised  by 
such  lease  shall  be  situate  to  recover  possession  of  such  land  ;  and  such 
suit  shall  be  commenced  and  carried  on  as  any  other  suit  in  the  Court 
of  Mines,  and  the  proceedings  therein  shall  be  the  same,  and  the  judgment 
therein  enforced  in  like  manner,  as  in  the  case  of  any  other  suit  in  the 
said  court. 

Gazette  notice  of       76.  Whenever  by  any  notice  inserted  before  the  twenty-ninth  day 

forfsiturf^  of  .  . 

mining  leases  to  of  January  One  thousand  eight  hundred  and  seventy  in  the  Government 
evidenceTf^^  Gazctte  signed  or  purporting  to  be  signed  by  the  Minister  having  for 
forfeiture.  time  being  the  charge  of  the  mining  interests  of  Victoria,  or  by  the 

■  Secretary  for  Mines,  any  lease  granted  under  either  of  the  Acts  numbered 
32  or  148  or  under  the  "  Mining  Statute  1865  "  shall  have  been  declared 
void  or  forfeited,  and  any  person  shall,  as  against  the  lessees,  have, 
under  colour  of  any  authority  from  the  Crown  or  any  of  the  persons 
above  mentioned,  been  put  into  or  have  obtained  possession  of  the 
leased  land  for  the  purpose  of  mining  thereon,  such  notice  shall  be 
deemed  to  have  been  from  the  date  of  such  its  publication  conclusive 
evidence  that  such  lease  was  and  was  duly  declared  to  be  forfeited  at 
the  time  mentioned  in  such  notice,  and  that  Her  Majesty  forth vv^ith 
thereafter  re-entered  upon  the  said  land  in  pursuance  of  the  covenant 
or  proviso  for  re-entry  contained  in  the  said  lease,  and  the  land  com- 
prised in  any  lease  so  declared  void  shall  be  deemed  to  have  been  from 
the  date  of  the  pubUcation  of  the  Gazette  containing  such  notice  vacant 
and  unoccupied  Crown  land  capable  of  being  taken  possession  of  and 
occupied  for  mining  purposes  within  the  meaning  of  this  Part  of  this 
Act,  and  any  person  who  after  such  insertion  shall  remain  or  be  in 
the  possession  or  occupation  of  the  lands  comprised  in  such  lease  or 
any  part  of  them  under  colour  of  such  lease  shall  be  deemed  to  be  in 
the  unauthorized  occupation  of  Crown  lands  and  may  be  proceeded 
against  accordingly.  Provided  always  that  nothing  in  this  section 
contained  shall  affect  any  action  suit  or  proceeding  commenced  before 
the  second  day  of  November  One  thousand  eight  hundred  and  sixty-nine, 
but  the  question  involved  in  any  such  action  suit  or  proceeding  shall 
be  decided  as  if  this  section  had  not  been  passed. 

Regulations  of 

77.  It  shall  be  lawful  for  the  Governor  in  Council  from  time  to 
counca'^'"  time  to  make  regulations,  not  being  contrary  to  the  provisions  of  this 
"  Mininff  suuuie  Part  of  this  Act,  prescribing — 

1865  "  «.  43.  . 

The  term  for  which  any  lease  or  licence  under  this  Part  is  to 
be  held, 

The  amount  of  rent  or  royalty  of  the  fee  to  be  paid  whether  in 
advance  or  otherwise  by  the  grantee  of  any  such  lease  or 
licence, 

The  quantity  and  shape  of  the  land  to  be  demised  or  in  respect 

of  which  the  licence  is  to  be  available, 
The  manner  in  which  persons  desirous  of  having  leases  or  licences 

granted  to  them   sliall  mark   out  the   land  they  apply 

for, 
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The  mode  and  time  of  making  and  investigating  and  of  deter-   Mining  smvu 
mining  upon  applications  for  and  objections  to  the  granting 
of  leases, 

The  amoimt  of  deposit  (if  any)  to  be  paid  by  the  applicant  and 

objector  respectively  as  a  security  for  the  costs  connected 

with  such  determination, 
The  manner  of  dealing  with  cases  when  two  or  more  applications 

are  made  for  a  lease  of  or  licence  in  respect  of  the  same 

land  or  reservoir  race  or  dam. 
The  form  of  leases  and  licences  under  this  Part  the  covenants 

conditions  reservations  and  exceptions  to  be  inserted  in 

such  leases. 

The  manner  in  which  leases  under  the  provisions  of  this  Part 

shall  be  registered,  the  fees  to  be  paid  upon  such  registration, 
The  duties  of  the  persons  conducting  the  same,  the  conditions 

upon  which  licences  under  this  Part  shall  be  issued  and 

the  privileges  to  be  enjoyed  under  them. 
The  manner  in  which  the  amount  of  compensation  to  be  paid  by 

any  lessees  or  licensees  or  to  any  licensee  under  this  Part 

shall  be  determined,  and 
Generally  for  carrying  out  the  provisions  of  this  Part  in  respect 

to  such  leases  and  licences  ;  such  regulations  from  time  to 

time  to  alter  add  to  or  rescind. 

Such  regulations  may  be  applicable  either  to  the  whole  of  Victoria 
or  any  part  thereof,  or  to  any  particular  description  of  land  or  mode  of 
mining.  Provided  that  the  regulations  now  subsisting  and  made  under 
any  Act  in  force  in  Victoria  before  the  commencement  of  the  "  Mining 
Statute  186.5  "  relating  to  the  granting  of  leases  for  gold  mining  purposes 
or  for  mining  for  any  metal  or  mineral  other  than  gold  or  to  the  granting 
of  licences  for  cutting  constructing  and  using  races  dams  and  reservoirs 
or  for  searching  for  any  metal  or  mineral  other  than  gold  shall  be  deemed 
to  be  regulations  made  under  the  powers  hereby  given,  but  otherwise 
shall  continue  in  force  and  efTect  as  if  the  "  Mining  Statute  1865  "  or 
this  Act  had  not  been  passed  ;  and  nothing  herein  contained  shall  in 
any  manner  prejudice  or  affect  any  right  title  or  interest  liability  or 
obligation  existing  at  the  commencement  of  the  "  Mining  Statute  1865." 
Provided  also  that  no  such  alteration  variation  addition  or  rescission 
shall,  unless  it  shall  be  expressly  so  declared,  affect  in  any  manner  any 
right  title  or  interest  obtained  or  liability  or  obligation  incurred  under 
any  regulations  existing  previously  to  such  alteration  addition  or 
rescission. 

78.  No  such  regulation,  nor  any  regulation  framed  under  the  Regulations  to 
powers  in  that  behalf  given  by  this  Division  of  this  Part  of  this  Act,  the^Ga'cj^!*^  "* 
nor  any  alteration  variation  addition  to  or  rescission  thereof,  shall  have  i'>-  »■ 
any  force  or  efficacy  until  twenty-one  days  after  it  shall  have  been 
published  in  the  Government  Gazette  ;  and  every  such  regulation  alteration 
variation  addition  or  rescission  shall  be  laid  before  both  Houses  of 
Parliament  within  fourteen  days  after  the  making  thereof  "respectively 
if  Parliament  be  then  sitting,  and  if  Parliament  be  not  then  sitting  then 
within  fourteen  days  after  the  then  next  meeting  of  Parliament. 
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••  Mining  statute        79.  It  shall  be  lawful  foi  the  Governor  in  Council,  notwithstanding 

1865  "  5.  45.  .  .  ...  . 

Special  terms 

any  such  regulation  but  subject  to  the  limitations  aforesaid,  to  prescribe 
aad  conditions,  occasiou  of  the  granting  of  any  particular  lease  (whether  gold 

mining  or  mineral)  the  term  for  and  the  rent  or  royalty  or  both  at  which 
the  same  shall  be  granted,  and  the  quantity  and  form  of  land  to  be 
comprised  therein,  and  the  covenants  conditions  reservations  and 
exceptions  to  be  contained  in  the  same  ;  but  every  such  lease  (whether 
under  the  provisions  of  this  section  or  otherwise  under  this  Part  of  this 
Act)  shall  contain  a  condition  that  if  the  lessee  his  executors  adminis- 
trators and  assigns  fail  at  any  time  during  the  term  to  fulfil  the  conditions 
and  terms  therein  contained  or  to  use  the  land  bond  fide  for  the  purposes 
for  which  it  shall  be  demised,  the  lease  shall  for  any  such  failure  be 
voidable  at  the  will  of  the  Governor  in  Council. 

(10)  Mining  Districts. 

Creation  of  80.  It  shall  be  lawful  for  the  Governor  in  Council  from  time  to 

rnd'dfvhioi"!*^  time  to  erect  any  portion  of  Victoria  into  a  mining  district,  and  to 
lb.  s.  46.  divide  any  such  district  into  any  number  of  divisions,  and  to  give  to 
such  district  and  each  of  such  divisions  some  distinguishing  name,  and 
to  define  the  limits  and  boundaries  of,  and  also  again  to  abolish,  any 
such  district  and  divisions,  and  from  time  to  time  to  alter  and  vary 
such  limits  and  boundaries,  and  from  time  to  time  to  determine  the 
number  of  members  of  the  mining  board  of  each  district  which  shall 
be  elected  within  and  for  every  such  division  ;  and  until  the  Governor 
in  Council  shall  otherwise  order,  the  several  mining  districts  and  divisions 
created  under  the  Act  No.  32  or  the  "  Minitig  Statute  18G5  "  and  which 
shall  be  in  existence  at  the  time  of  the  commencement  of  this  Act  shall 
be  and  shall  be  deemed  to  be  mining  districts  and  divisions  under  this 
Act.  Provided  always  that  no  more  than  seven  such  districts  shall  be 
erected  under  this  Act,  unless  addresses  praying  for  a  greater  number 
shall  be  presented  to  the  Governor  by  the  Legislative  Council  and 
Legislative  Assembly. 

(11)  Mining  Officers, 

Power  to  the  ^1 .  It  shall  be  lawful  for  the  Governor  in  Council  subject  to  the 

counciTto"  provisions  of  the  Public  Service  Act  1890  from  time  to  time  to  appoint 
appoint  mining  g^ch  and  SO  mauv  officers  and  clerks  and  assistants  to  such  officers 

officers.  .  •'.  .  ...  ,      ,  1 

lb. «.  47.  ^-rid  for  such  mmmg  districts  and  divisions  and  places  as  to  such 
Governor  in  Council  shall  seem  right  for  the  making  of  inspection  and 
surveys  and  registration  of  claims  and  mines  and  for  performing  such 
other  duties  in  connexion  with  mining  as  the  Governor  in  Council  may 
think  fit. 

And  the  Governor  in  Council  shall  have  authority,  by  any  general 
regulations  or  otherwise  and  in  any  individual  case  if  it  shall  be  so 
thought  right,  to  prescribe  the  powers  and  duties  of  such  officers  clerks 
and  assistants,  and  also  of  any  substitute  who  shall  under  the  powers 
hereby  given  be  ap])ointed  in  the  place  of  any  officer  clerk  or  assistant 
who  shall  be  suspended  or  removed  or  incapacitated  by  illness  or 
al)Hence,  and  the  mode  of  exercising  and  performing  such  powers  and 
duties,  and  the  amount  of  remuneration  of  such  officers  clerks  and 
assistants  and  of  any  such  substitute,  and  the  mode  of  raising  and  paying 
such  remuneration,  and  the  time  for  which  the  same  shall  be  paid. 
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and  whetlier  tie  same  shall  be  paid  partly  or  in  the  whole  out  of  the  ■•  Mining  SlaliUe 
fees  to  be  payable  in  respect  of  the  services  and  duties  to  be  by  them 
respectively  rendered  and  performed,  and  what  fees  shall  be  so  payable. 

82.  It  shall  be  lawful  for  the  Governor  in  Council,  if  it  shall  seem  OfRcers  &c.  may 
right  to  such  Governor  so  to  do,  to  suspend  or  remove  any  such  officer  removed"'^''^ 
clerk  or  assistant  or  any  substitute  appointed  under  the  powers  hereby  «■ 
given  in  the  place  of  any  officer  clerk  or  assistant  so  suspended  or 
removed  ;  and  in  such  case  and  also  in  the  case  of  the  illness  or  the 

absence  either  unavoidable  or  by  permission  granted  by  the  Minister 
having  for  the  time  being  charge  of  the  mining  interests  of  Victoria 
(and  which  permission  such  Minister  is  empowered  when  he  shall  think 
proper  so  to  do  to  grant)  of  any  such  officer  clerk  or  assistant  or  of  any 
substitute  appointed  under  the  powers  hereby  given  in  the  place  of  any 
officer  clerk  or  assistant  so  incapacitated  by  illness  or  absence,  to  appoint 
a  fit  person  to  act  in  the  place  of  any  such  officer  clerk  assistant  or 
substitute  so  suspended  removed  or  incapacitated  during  such  suspen- 
sion illness  or  absence  or  otherwise  as  to  the  Governor  in  Council  shall 
seem  fit. 

83.  A  copy  of  any  registry  or  entry  made  by  any  such  officer  in  copies  of  entries 
any  of  the  books  directed  by  any  such  regulations  as  aforesaid  to  be     ^  ° 
kept  by  him,  certified  by  such  registrar  and  signed  by  him  with  his 

name  and  official  character,  shall  in  all  cases  be  prvnd  facie  evidence  of 
the  fact  of  such  entry  in  such  book  and  of  the  truth  of  the  matters 
thereby  stated. 

(12)  Mining  Boards. 

84.  Within  and  for  every  such  district  as  aforesaid  there  shall  be  Mining  board 
a  mining  board,  which  shall  consist  of  ten  members  to  be  elected  as     j  50. 
hereinafter  mentioned  ;  and  such  board  shall  meet  for  the  despatch  of 
business  at  such  place  or  places  within  the  said  district  as  the  Governor 

in  Council  shall  appoint.  Provided  that  the  mining  board  existing  at 
the  time  of  the  commencement  of  this  Act  in  and  for  each  mining 
district  then  existing  shall  be  deemed  the  mining  board  for  that  district 
elected  under  this  Act,  and  shall  continue  to  be  such  mining  board  until 
the  first  election  under  this  Act  of  members  of  the  mining  board  of 
such  district  shall  take  place  ;  and  the  mining  board  mentioned  in  the 
sixty-ninth  section  of  "  The  Land  Act  1862  "  shall  be  taken  to  mean 
and  include  a  mining  board  constituted  under  this  Act. 

85.  Within  a,nd  for  every  such  district  as  aforesaid  there  shall  be  Returning 
a  returning  officer,  whom  the  Governor  in  Council  shall  appoint  and  deputies" 
from  time  to  time  may  remove.    And  it  shall  be  lawful  for  every  such 
returning  officer  from  time  to  time  to  appoint  by  writing  under  his  hand 

a  sufficient  number  of  deputies  for  the  purposes  hereinafter  mentioned. 

83.  The  chairman  of  such  board  shall  be  elected  by  and  from  Duration  of 
among  the  members  thereof ;  and  every  member  of  such  board  shall  ^l^l'^'c,.^ 
continue  in  office  until  his  successor  shall   be  elected  as  hereinafter 
mentioned  ;    but  notv.'ithstanding  anythinjc  hereinbefore  contained,  it  ""'^isn^tir  n  of 

III,,       .,.  o        J  o  '  members. 

shall  be  lawful  for  any  member  of  the  mining  board,  by  writing  under 
his  hand  addressed  to  the  returning  officer,  to  resign  his  seat  in  such 
board  ;  and  the  same  shall  thereupon  become  vacant  from  the  time  of 
the  receipt  of  such  writing  by  the  said  returning  officer. 
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'•  Minimj  svttute  87.  There  shall  be  paid  annually  out  of  the  consolidated  revenue 
Payment  of  cvcry  mining  board  the  sum  of  five  hundred  pounds  by  two  equal 

members.  instalments,  to  be  paid  respectively  at  the  expiration  of  six  and  twelve 
months  after  each  general  election  under  this  Part  of  this  Act ;  and 
such  sum  shall  be  apportioned  amongst  the  members  of  such  board 
according  to  some  scale  to  be  from  time  to  time  adopted  by  the  said  board 
and  approved  by  the  Treasurer  of  Victoria  for  the  time  being.  Provided 
always  that  no  person  shall  be  entitled  to  receive  any  part  of  any  such 
instalment,  who  shall  have  resigned  his  seat  as  a  member  of  the  said 
board,  or  whose  seat  at  such  board  shall  become  vacant  under  any 
of  the  provisions  hereof  before  such  instalment  shall  have  become 
payable. 

to  be'heid^'''''''  ''^^^  ^^^^  Saturday  in  the  month  of  February  next  after  the 

yeiriy.  Commencement  of  this  Act,  and  on  the  corresponding  Saturday  in  every 

lb.  s.  54.  subsequent  year  four  members  shall  be  elected  to  serve  on  such  board  in  lieu 
of  the  members  retiring  by  rotation  :  and  within  each  division  there  shall 
be  elected  the  number  of  members  determined  as  aforesaid  ;  and  when- 
ever any  seat  in  any  board  shall  become  vacant  in  the  interval  between 
two  elections,  a  member  shall  be  elected  to  fill  such  vacancy  within  and 
for  the  division  for  which  the  member  whose  seat  is  vacant  shall  have 
been  elected.  The  persons  appointed  or  elected  to  be  members  of  the 
Members  to      mining  board  shall  retire  annually  therefrom  in  rotation.    On  the  last 

retire  by  ^  . 

rotation.  Saturday  in  every  year  four  members  of  the  mining  board  shall  retire 
therefrom.  The  member  or  members  who  shall  have  been  the  longest 
period  in  such  mining  board  without  having  been  re-elected  shall  retire  ; 
and  in  case  there  shall  be  an  equality  of  votes  between  any  two  members 
one  of  whom  must  retire  according  to  the  provisions  as  aforesaid,  or  in 
case  such  members  were  elected  without  a  poll  being  taken,  it  shall  be 
decided  by  lot  who  shall  rem-ain  and  who  retire.  Provided  that  any 
Eligible  for  member  of  the  mining  board  retiring  as  aforesaid  shall,  if  otherwise 
qualified,  be  eligible  to  be  re-elected  as  a  member  of  such  mining 
board. 


rc-eleclion. 


Qiuiification  of        89.  Evcry  male  person  of  the  full  age  of  twenty-one  years 

members  and  of  .  •'  ^  .  °  . 

voters.  holding  a  mmer  s  right  or  business  licence  and  being  a  -natural  born 

lb.  s.  55.  Qj.  naturalized  subject  of  the  Queen  and  resident  within  any  such 
division  as  last  aforesaid  shall  be,  except  as  is  or  may  be  otherwise 
expressly  provided  by  any  law  now  or  hereafter  in  force,  eligible  for 
election  as  a  member  of  such  board,  and  be  entitled  to  vote  at  every 
election  for  as  many  members  as  are  then  to  be  returned  for  such 
division. 

QuUiioations  90.  No  pcrsou  sliall  be  eligible  for  election  as  a  member  of  a 

nil' IViIk  board  mining  board  by  virtue  of  holding  a  miner's  right  unless  he  have  held 
lamiidater'or'^'^  a  miner's  right  for  and  during  the  three  months  immediately  preceding 
hoiders'^of''"  ^  ^^^^  appointed  for  the  receiving  of  nominations  of  candidates  ; 
miners'  rights,  and  uo  pcrson  shall  be  entitled  to  vote  at  any  election  of  a  member  of 
Ant  No.  890 1.  g^j^y  fining  board  by  virtue  of  holding  a  minor's  right  unless  he  have 
held  a  minor's  right  for  and  during  the  three  months  immediately  pre- 
ceding the  day  on  which  the  poll  commences. 


(a)  See  Chinese  Act  1890,  section  16. 
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91.  One  month  before  any  election  under  this  Part  of  this  Act,  the  '■  Mimnj  sMute 
returning  officer  shall  give  pubhc  notice  of  such  election,  requiring  the  ^^^-^^^ 
names  of  all  candidates  and  their  proposers  to  be  forwarded  to  him  election  and 

...  ,.  ,  ,  .  -,  .  !•  ...       nomination  of 

withm  such  tmie  not  less  than  sixteen  days  from  the  time  oi  giving  candidates, 
such  notice  as  shall  be  named  in  such  notice  ;  and  any  persons  desirous 
of  nominatmg  a  candidate  for  any  such  division  shall  within  the  time 
named  in  such  notice  forward  to  such  returning  officer  in  writing  the 
christian  and  surname  of  such  candidate  and  th,e  division  for  which  he 
is  proposed  ;  and  such  nomination  shall  be  signed  by  not  less  than  ten 
persons  duly  qualified  to  vote  at  such  election  ;  and  no  person  shall  be 
capable  of  being  elected  at  any  such  election  unless  he  shall  have  been 
proposed  in  the  manner  above  mentioned  and  his  name  as  a  candidate 
shall  have  been  published  twenty-one  days  before  such  election  in  some 
newspaper  circulating  in  such  district. 


92.  If  the  number  of  candidates  nominated  as  aforesaid  for  any  Mode  of 
division  shall  not  exceed  the  number  of  members  to  be  elected  for  such  eiec^ions"^  '^^ 
division,  the  returning  officer  shall  declare  such  candidates  to  be  duly  i>>.  s.  57. 
elected  and  they  shall  be  deemed  to  be  duly  elected  accordingly  ;  but  if 
the  number  of  such  candidates  shall  exceed  the  number  of  menflbers  to 
be  elected  for  such  d.ivision,  the  returning     officer  shall  cause  voting 
papers  to  be  printed  with  the  christian  and  surnames  of  all  the  candi- 
dates in  full  in  the  form  in  the  Sixth  Schedule  to  this  Act,  and  shall  si'^th  schedule, 
give  public  notice  that  a  poll  will  be  taken  for  the  election  of  members 
on  the  day  appointed  for  that  purpose  ;  and  on  that  day  a  poll  shall  be 
taken  at  such  places  within  such  division  as  the  Governor  in  Council 
shall  from  time  to  time  direct  ;  and  every  poll  shall  commence  at  nine 
o'clock  in  the  forenoon  and  close  at  five  o'clock  in  the  afternoon,  and 
shall  be  taken  in  such  buildmgs  as  the  returning  officer  shall  select. 


93.  The  returning  officer  of  every  such  district  as  aforesaid  or  0 ne  Duty  and  powef 

of  rGT'Urniii^ 

of  his  deputies  shall  preside  at  each  polling  place  for  taking  the  poll  officer  and 
within  such  district  or  division  thereof  as  the  case  may  be.  And  every  /^''^'ss 
such  returning  officer  and  deputy  shall  have  power  and  authority  to 
maintain  and  enforce  order  and  keep  the  peace  at  any  election  held  by 
him  ;  and  without  any  other  warrant  than  this  Part  of  this  Act  to  cause 
to  be  arrested  and  taken  before  a  justice  any  person  reasonably  suspected 
of  knowingly  and  wilfully  making  a  false  answer  to  any  of  the  questions 
hereinafter  set  forth,  or  of  personating  or  attempting  to  personate  any 
voter,  or  of  attempting  to  vote  more  than  once  at  the  same  election,  or 
who  shall  cause  a  disturbance  at  any  election. 

94,  Each  candidate  shall  be  entitled  to  appoint  in  writing   one  Appointment  of 
scrutineer  to  be  present  in  each  polling  room  ;  and  such  scrutineers  and     s.  59.  ' 
the  returning  officer  or  deputy  and  any  electors  not  exceeding  six  in 

number  shall  alone  be  permitted  at  any  one  time  to  enter  or  remain  in 
the  polling  room  without  the  consent  of  the  returning  officer  or  deputy  ; 
and  every  returning  officer  or  deputy  shall  have  power  to  cause  any 
person  to  be  removed  who  shall  obstruct  the  approaches  to  any  polling 
room  or  shall  conduct  himself  in  a  disorderly  manner  ;  and  all  con- 
stables and  peace  officers  shall  aid  and  assist  such  returning  officer  or 
deputy  in  the  performance  of  his  duty. 
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•' Mining  statute        95.  The  returning  officer  or  deputy  in  each  district  shall  provide 

1865  "  5  60  .  .         .  . 

The  Kiiiot  box  Pencils  or  pens  and  ink  in  every  polling  room  for  the  use  of  the  electors, 
and  also  a  locked  box  with  a  cleft  or  opening  therein  capable  of  receiving 
the  ballot  papers  ;  and  such  box  shall  stand  on  a  table  opposite  the 
returning  officer,  who  shall  keep  the  key  of  such  box. 

Voter  to  produce  96.  Every  elector  before  voting  shall  produc3  his  miner's  right 
/ft'Tei"^' '  business  licence  to  the  returning  officer  or  deputy,  who  shall  stamp 
or  otherwise  mark  the  same  and  shall  deliver  to  such  elector  a  ballot 
paper  with  such  stamp  or  mark  ;  and  every  such  elector  shall  without 
leaving  the  room  strike  out  the  names  of  every  candidate  for  whom  he 
shall  not  desire  to  vote  ;  and  in  case  any  elector  shall  be  unable  to  read 
or  write,  the  returning  officer  or  deputy  if  required  shall  in  view  of  such 
one  of  the  scrutineers  as  such  elector  may  desire  strike  out  the  names 
of  such  candidates  as  such  elector  may  designate  ;  and  after  such  names 
shall  have  been  so  struck  out  the  voting  paper  shall  be  deposited  in 
the  said  box. 

And  answer  It  shall  be  lawful  for  any  returning  officer  or  deputy  or  for  any 

j^^^*"g2^'  one  cafflidate  or  scrutineer  to  put  to  any  person  tendering  his  vote  the 
questions  following — 

^T.)  Are  you  of  the  age  of  twenty-one  years  ? 

(ii.)  Are  you  residing  in  this  division  ? 

(ill.)  Are  you  a  natural  born  or   naturalized   subject   of  the 
Queen  ? 

(iv.)  Are  you  the  person  named  in  this   miner's   right  ?  [or 
business  licence  ?] 

(v.)  Have  you  already  voted  at  this  election  ? 
And  no  other  question  shall  be  put  to  any  person  tendering  his  vote  ; 
and  no  person  who  shall  refuse  to  answer  any  such  question,  or  who 
shall  not  answer  the  same  to  the  satisfaction  of  the  returning  officer  or 
deputy,  or  whose  miner's  right  or  business  licence  (as  the  case  may  be) 
shall  have  thereon  when  first  produced  as  aforesaid  a  stamp  or  mark 
as  aforesaid  appearing  to  have  been  made  or  affixed  at  the  same  election, 
shall  be  permitted  to  vote. 

B  illot  papers  to  93.  Immediately  upon  the  close  of  the  poll  the  returning  officer  or 
rcsuit'decured.  deputy  at  each  poUing  place  shall  proceed,  in  the  presence  of  the  scru- 
ib.  t.  63.  tineers  of  the  candidates,  to  ascertain  the  number  of  votes  for  each 
candidate  ;  and  every  deputy  shall  immediately  afterwards  forward  the 
voting  papers  sealed  up  together  with  a  list  of  the  total  votes  for  each 
candidate  to  the  returning  officer  ;  and  such  returning  officer  shall  as 
soon  as  conveniently  can  be  after  the  day  of  the  poll  give  pubhc  notice 
of  the  number  of  votes  given  to  each  candidate,  and  shall  declare  the 
candidates  who  have  received  the  greatest  number  of  votes  in  each 
division  not  exceeding  the  number  to  be  elected  for  the  same  to  be  duly 
elected  ;  and  if  two  or  more  candidates  shall  have  received  an  equal 
number  of  votes,  the  returning  officer  shall  have  the  casting  vote. 


Proviso  in  <aso 
of  riot  at  tlio 


99.  When  the  proceedings  at  any  election  under  this  Part  of  this 
poiiinB  ^^'^  iihaW  be  interrupted  or  obstructed  at  any  place  by  any  riot  or  open 

Jb.  8.  64.         violence,  the  returning  officer  or  deputy  shall  not  finally  close  the  poll, 
but  shall  adjourn  the  taking  of  the  poll  at  the  polling  place  at^which 
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such  inter  uption  or  obstruction  shall  have  happened  to  the  Monday mmny  statute 
following  ;    and  if  necessary,  such  returning  officer  or  deputy  shall  ^' 
further  adjourn  such  poll  until  such  interruption  or  obstruction  shall 
have  ceased,  when  such  returning  officer  or  deputy  shall  again  proceed 
with  the  taking  of  the  poll  at  the  p'ace  at  which  the  same  may  have 
been  lO  interrupted  or  obstructed. 

100.  If  any  candidate  at  any  such  election  or  any  other  person  Bi-nx  ry  and 

t  If  at  i  iig 

shall  directly  or  indirectly  by  himself  or  his  agent  offer  pay  or  give  any  ^ 
money  food  drink  or  valuable  consideration  to  induce  any  person  to  vote 
or  to  abstain  from  voting  at  such  election,  he  shall  be  guilty  of  a  mis- 
demeanour ;   and  the  election  of  any  such  candidate  shall  upon  any 
conviction  for  such  offence  be  null  and  void. 

101.  Every  mining  board  shall  hold  its  first  meeting  on  the  second  of 
Tuesday  after*  every  general  election,  and  shall  have  power  to  adjourn  /(,.  g.  ee. 
from  time  to  time  ;  but  it  shall  be  la\vful  at  all  times  for  the  chairman 

to  convene  a  special  meeting  of  such  board,  on  giving  seven  days'  notice 
thereof  by  advertisement  in  one  or  more  newspapers  published  or 
circulatino:  in  the  district  to  which  he  belongs. 

103.  At  the  first  meeting  of  any  mining  board  after  any  general  *°  ^"^ 

election  and  whenever  the  office  of  chairman  of  any  such  board  shall  jb.  s.  67. 
become  vacant,  the  members  of  such  board  shall  proceed  to  the  election 
of  a  chairman  ;  and  the  member  who  shall  receive  the  greatest  number 
of  votes  shall  be  the  chairman  of  such  board  ;  but  no  member  shall  be 
entitled  to  vote  for  himself  ;  and  in  case  any  two  or  more  members  shall 
receive  an  equal  number  of  votes,  the  chairman  shall  be  selected  from 
such  two  or  more  members  by  lot. 

103.  Any  five  of  the  members  elected  as  aforesaid  for  any  board  Quorum  and 
shall  form  a  quorum  ;  and  all  questions  before  the  board  shall  be  s.'es!"  * 
determined  by  the  majority  of  votes.     Provided  that  the  chairman  shall 

have  no  vote  unless  in  case  of  an  equality  of  votes  when  he  shall  have 
a  cas'.ing  vote  ;  and  provided  also  that  in  case  a  quorum  shall  not 
assemble  within  one  half-hour  after  the  time  appointed  for  any  meeting 
or  having  so  assembled  shall  disperse,  the  board  shall  stand  adjourned 
till  the  next  day  at  the  same  hour. 

104.  If  any  member  shall  without  the  permission  of  the  board  fail  Seat  how 
to  give  his  attendance  at  four  consecutive  meetings  of  the  board,  or  ]b'^'f,^e9. 
shall  become  insolvent  within  the  meaning  of  any  Act  now  or  hereafter 

to  be  in  force,  or  be  convicted  of  felony  perjury  or  any  infamous  offence, 
or  become  insane,  his  seat  shall  thereby  become  vacant. 

105.  In  case  of  the  absence  of  the  chairman,  it  shall  be  lawful  for  Deputy 
the  members  present  being  a  quorum  to  appoint  an  acting  chairman  j|,^''"°'o°' 
who  during  such  absence  may  exercise  the  powers  by  this  Part  of  this 

Act  vested  in  the  chairman. 

106-  Every  mining  board  under  this  Part  of  this  Act,  notwith- Mining  board  to 
standing  any  vacancy  therein,  shall  have  power  from  time  to  time  '^b.  1  n, 
(but  subject  to  the  provisions  of  this  Part  of  this  Act)  to  make 
by-laws  for  the  district  for  which  it  shall  have  been  elected,  or  for  any 
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'one  or  more  division  or  divisions  or  part  or  parts  thereof,  and  to  revoke 
alter  and  amend  the  same  ;  such  by-laws  not  to  affect  any  right  interest 
liability  or  obligation  existing  at  the  time  of  the  making  thereof ;  and 
such  by-laws  may  be  for  any  of  the  following  purposes  : — 

(i.)  For  prescribing  the  mode  in  which  the  validity  of  disputed 
elections  to  such  boards  shall  be  decided  : 

(ii.)  For  regulating  their  own  proceedings  : 

(ill.)  For  determining  what  are  to  be  the  dimensions  and 
boimdaries  and  whether  to  be  at  the  time  of  the  taking 
possession  or  otherwise  completely  or  partially  defined 
or  not  and  what  the  quantity  and  form  and  the  position 
with  respect  to  any  reef  lead  or  gutter  or  otherwise  of 
the  land  which  according  to  the  nature  of  the  land  or 
otherwise  may  be  taken  possession  of  by  eny  person  or 
persons  for  a  claim  and  the  number  of  claims  which  any 
person  or  any  two  or  more  persons  in  conjunction  may 
take  possession  of  under  a  miner's  right  or  miners' 
rights  : 

(iv.)  For  prescribing  the  manner  in  which  and  with  what  rights 
and  obligations  any  such  claim  or  any  race  drain  dam  or 
reservoir  cut  or  constructed  or  any  water  taken  or  diverted 
by  virtue  of  a  miner's  right  shall  be  taken  possession  of 
held  used  or  enjoyed  and  worked,  subject  however  to  any 
right  which  may  have  been  obtained  under  any  licence 
granted  mider  this  Part  of  this  Act  to  cut  construct  and 
use  races  drains  dams  and  reservoirs  and  to  take  or  divert 
water  : 

(v.)  For  determining  when  and  whether  before  or  after  or  partly 
before  and  partly  after  such  taking  of  possession  and 
under  and  in  reference  to  what  circumstances  such  dimen- 
sions boundaries  quantity  form  and  position  are  to  be 
ascertained,  and  whether  and  under  and  in  reference  to 
what  circumstances  and  how  the  same  or  any  of  them  are 
or  is  at  any  time  or  from  time  to  time  whether  before  or 
after  such  taking  of  possession  to  be  altered  : 

(vi.)  For  determining  whether  and  under  what  circumstances 
the  holders  of  miners'  rights  who  shall  by  virtue  thereof 
ixse  any  water  shall  have  amongst  themselves  any  priority 
of  supply  of  such  water,  and  if  so  how  or  according  to 
what  system  such  priority  is  to  be  regulated,  and  when 
the  events  upon  the  order  of  priority  of  which  any  such 
priority  is  to  depend  shall  be  deemed  to  have  occurred  : 

(vii.)  For  determining  the  events  on  which  the  title  to  any  land 
occupied  by  virtue  of  a  business  licence  or  to  any  claim 
race  drain  dam  reservoir  or  easement  enjoyed  under  a 
miner's  right  or  to  any  share  in  such  claim  race  drain 
dam  reservoir  or  easement  shall  become  forfeited  ;  and 
for  imposing  any  penalty  on  the  happenhig  of  any  one 
or  more  of  such  events  in  lieu  of  any  such  forfeiture  ; 
and  for  determining  what  shall  constitute  exemptions 
from  or  suspensions  6f  such  forfeiture,  and  what  persona 
shall  be  entitled  to  enforce  such  forfeiture  or  penalty,  and 
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whether  there  shall  be  any  order  of  priority  of  right  in '^^AUmn^ statute 
any  persons  to  enforce  any  such  forfeiture  or  penalty,  and      "  . 
if  so  what  shall  be  such  order  : 

(viii.)  For  limiting  the  time  within  which  proceedings  for  any 
such  forfeiture  or  penalty  must  be  taken  : 

(ix.)  For  determining  whether  and  under  what  circumstances 
any  person  who  shall  have  obtained  an  adjudication  of 
any  such  forfeiture  shall,  as  a  condition  precedent  to  his 
obtaining  possession  of  the  forfeited  land  claim  race 
drain  dam  reservoir  or  easement,  pay  to  the  person  as 
against  whom  the  same  shall  be  adjudged  forfeited  any 
sum  as  compensation  for  any  property  on  or  labour  or 
capital  expended  upon  such  land  claim  race  drain  dam 
reservoir  or  easement ;  and  for  determining  the  mode  in 
which  any  such  sum  shall  be  ascertained  : 

(x.)  For  determining  what  shall  constitute  relinquished  aban- 
doned or  deserted  as  distinguished  from  forfeited  claims 
races  drains  dams  reservoirs  easements  or  land  or  any 
share  therein,  and  by  what  person  lawfully  competent 
thereto,  and  in  what  mode  and  under  what  circumstances 
it  shall  be  ascertained  whether  any  particular  claim  race 
drain  dam  reservoir  easement  or  land  or  any  share  therein 
is  relinquished  abandoned  or  deserted  within  the  meaning 
so  determined ;  and  whether  and  under  what  cii'cum- 
stances  any  person  shall  be  permitted  to  relinquish  without 
being  liable  to  any  consequences  as  for  the  forfeiture 
of  any  land  occupied  under  a  business  licence  or  any  race 
drain  dam  reservoir  or  eassment  enjoyed  under  a  miner's 
right  or  share  therein  : 

(xi.)  For  determining  the  extent  and  form  of  land  and  the  sites 
which  may  be  occupied  for  the  purpose  of  residence  or 
residence  and  business  under  this  Part  of  this  Act : 

(xii.)  For  determining  the  mode  in  which  any  land  occupied  for 
residence  or  business  under  this  Part  of  this  Act  or  any 
claim  race  drain  dam  reservoir  or  easement  enjoyed  under 
a  miner's  right  or  any  share  or  interest  therein  which 
may  be  transferred  or  encumbered  under  this  Part  may 
be  so  assigned  or  any  lien  or  encumbrance  thereon 
created  and  any  such  lien  or  encumbrance  assigned  or 
discharged  the  rights  and  obligations  of  any  assignee 
lienee  or  encumbrancer  of  or  upon  any  such  land  claim 
race  drain  dam  reservoir  or  easement  and  the  order  of 
priority  of  any  two  or  more  such  lienees  or  encum- 
brancers : 

(xiii.)  For  providing  for  the  mode  of  obtaining  and  effecting 
the  registry  of  land  occupied  under  this  Part  of  this  Act 
for  residence  or  business  or  any  claim  race  drain  dam 
reservoir  or  easement  enjoyed  under  a  miner's  right  or 
any  share  or  interest  therein  or  lien  or  encumbrance 
thereon,  and  for  the  registry  of  the  assignment  of  any 
such  claim  land  race  drain  dam  reservoir  or  easement  or 
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thereon  or  of  the  discharge  of  any  such  lien  or  encum- 
brance, and  for  registries  of  any  of  such  interests  in 
the  case  of  the  death  insolvency  or  lunacy  of  the  owners 
thereof,  or  of  the  sale  of  any  of  such  interests  under  the 
decree  judgment  or  order  of  any  court  or  the  decision  of 
a  warden,  and  for  imposing  on  such  registries  such 
reasonable  fees  as  may  be  necessary  for  the  purpose  of 
defraying  the  expenses  thereof  : 

(xiv.)  For  regulating  the  mode  in  which  the  rights  and  privi- 
leges of  the  owners  of  claims  and  of  races  drains  dams 
reservoirs  and  easements  enjoyed  xmder  a  miner's  right 
and  of  land  occupied  under  this  Part  of  this  Act  for 
residence  or  business  may  be  exercised  or  enjoyed  ;  and 
for  limiting  qualifying  or  restricting  the  exercise  and 
enjoyment  of  such  rights  and  privileges  ;  and  generally 
for  the  protection  of  such  owners  in  the  exercise  and 
enjoyment  of  the  rights  privileges  and  interests  conferred 
by  this  Part : 

(xv.)  For  preventing  the  accumulation  and  for  the  effecting  the 
taking  away  and  depositing  in  some  convenient  place  of 
the  sludge  tailings  and  other  waste  and  refuse  matter 
ooz-'ng  or  flowing  from  or  connected  with  any  land  held 
or  occupied  under  the  provisions  of  this  Part  of  this  Act 
and  worked  by  means  of  puddling  quartz-crushing  or  other 
machines  and  of  the  water  used  in  such  claims  and 
suffered  to  run  to  waste  ;  and  for  the  making  of  such 
main  and  branch  channels  as  shall  be  necessary  for  the 
purposes  aforesaid  ;  and  for  preventing  the  allowance  of 
such  oozing  flowing  and  running  to  waste  from  one  claim 
into  another  with  or  without  any  condition  for  payment 
of  money  or  otherwise  : 

(xvi.)  For  imposing  on  all  such  land  and  machines  such  reason- 
able rates  periodical  or  otherwise  as  shall  be  necessary 
for  the  purposes  aforesaid  and  for  the  remuneration  of  the 
officers  which  each  such  board  is  hereinafter  empowered 
to  appoint,  for  regulating  the  manner  of  imposing  and 
collecting  such  rates,  and  for  disbursing  the  same  for  the 
purposes  aforesaid  : 

(xvii.)  For  the  protection  from  injury  and  destruction  whether 
by  design  or  culpable  negligence  and  from  unlawful 
removal  of  such  machines  and  of  races  drains  dams  and 
reservoirs  enjoyed  under  miners'  rights  and  of  the  water 
therein  and  of  pegs  posts  fences  and  notices  and  of  any 
plant  or  appliances  used  for  or  in  connexion  with  mining  ; 
and  for  the  protection  from  obstruction  of  such  races  and 
dams  and  of  channels  drains  creeks  and  rivers  used  for 
mining  purposes  : 

(xvill.)  For  regulating  the  mode  of  construction  and  materials 
and  strength  of  embankments  of  dams  and  reservoirs 
enjoyed  or  to  be  constructed  under  miners'  rights : 
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(xix.)  For  the  constructing  and  keeping  in  repair  of  suitable  ^'^^^'nin? 
bridges  or  other  crossings  over  races  channels  or  drains 
used  for  mining  purposes  cut  across  roads  or  thorough- 
fares or  over  such  races  channels  or  drains  over  which 
roads  or  thoroughfares  shall  be  carried  and  for  making 
proper  approaches  to  such  bridges  or  crossings ;  and  for 
determining  the  width  of  such  bridges  crossings  and 
approaches  : 

(xx.)  For  the  making  and  keeping  in  repair  and  for  regulating 
the  width  and  formation  of  private  ways  and  passages 
used  for  mining  purposes  over  claims  or  races  or  any 
Crown  lands  used  or  to  be  used  in  connexion  with  mining 
or  business  carried  on  under  business  licences  ;  and  for 
regulating  and  imposing  conditions  on  the  right  to  change 
the  direction  of  any  such  way  or  passage  and  >  for  the 
protection  of  the  same  from  injury  or  obstruction  by  the 
leaving  of  felled  timber  or  other  obstructing  or  any  waste 
or  injurious  matter  thereon  : 

(xxi.)  For  determining  the  distance  and  enforcing  the  same  at 
which  shafts  and  other  mining  workings  are  to  be  kept 
from  public  and  private  roads  ways  and  passages  and 
from  private  land  dwellings  and  other  buildings  : 

(xxii.)  For  the  prevention  of  nuisances  in  and  about  residences 
or  places  of  business  held  under  a  miner's  right  or  business 
licence,  and  for  the  cleansing  and  keeping  cleansed  the 
same  : 

(xxiii.)  For  securing  the  baling  of  water  from  mines  so  as  to 
prevent  injury  from  such  water  to  any  mining  workings. 

(xxiv.)  For  preventing  the  defiling  or  wasting  of  water  used 
for  domestic  purposes,  and  for  determining  whether  any 
and  what  waterhole  spring  or  other  depository  of  water 
shall  be  reserved  for  domestic  use  and  the  mode  of  such 
reservation : 

(xxv.)  For  determining  the  cases  in  which  Crown  lands  lawfully 
and  bond  fide  used  as  a  yard  garden .  cultivated  field  or 
orchard  or  upon  which  any  house  outhouse  shed  or  other 
building  or  any  artificial  dam  or  reservoir  shall  be  standing 
as  hereinbefore  mentioned  shall  cease  to  be  exempted 
from  occupation  for  mining  purposes,  and  for  prescribing 
the  manner  in  which  compensation  shall  be  ascertained 
and  paid  to  the  person  or  persons  holding  or  using  any 
such  lands. 

107.  All  by-laws  made  by  any  mining  board  may  be  in  the  form  By'-w^  be 

.  •/        ^  o  J  forwarded,  to 

contamed  in  the  Seventh  Schedule  to  this  Act ;  and  shall  be  signed  by  Law  Officers, 
the  members  who  concur  in  making  the  same  and  forwarded  to  the  Law 
Officers  of  the  Crown,  who  shall  if  the  same  be  not  contrary  to  law  schedule, 
certify  and  publish  the  same  in  the  Government  Gazette;  and  at  the 
expiration  of  twenty-one  days  next  after  such  publication  but  not  before, 
by-laws  so  certified  shall  have  the  force  of  law  throughout  the  district 
for  which  such  board  shall  be  elected,  or  throughout  such  part  or  division 
thereof  ;  and  every  such  by-law  when  so  certified  and  published  shall 
be  unimpeachable  in  any  court  of  justice.  Provided  always  that  nothing 
1822  i.  c 
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••  Mining  statuu  in  this  Part  of  this  Act  contained  or  any  by-law  made  under  the 
provisions  hereof  shall  affect  the  rights  of  Her  Majesty  in  any  Crown 
land  or  the  right  of  voting  under  this  Part,  or  shall  prevent  the 
operation  of  any  by-law  made  or  to  be  made  by  any  municipal 
corporation. 

108.  If  any  person  shall  object  to  any  such  by-law,  it  shall  be 
lawful  for  such  person  to  insert  twice  in  some  newspaper  published  or 
circulating  in  the  district  of  such  board  a  notice  in  the  form  contained 
in  the  Eighth  Schedule  to  this  Act,  stating  therein  the  number  and 
date  of  the  by-law  and  the  reasons  for  objecting  to  the  same  ;  and 
every  such  notice  shall  be  dated  on  the  day  of  the  first  insertion  thereof 
as  aforesaid  ;  and  the  person  objecting  as  aforesaid  shall  apply  to  the 
Law  Officers  in  writing,  specifying  the  title  and  date  of  the  said  news- 
papers ;  and  at  the  time  of  such  application  shall  forward  such  news- 
papers to  the  Law  Officers  who,  as  soon  as  conveniently  may  be  after 
the  time  mentioned  in  such  notice,  shall  bring  such  by-law  application 
and  newspapers  and  all  objections  (if  any)  to  the  revocation  of  such 
by-law  before  the  Governor  in  Council  ;  and  it  shall  thereupon  be 
lawful  for  the  Governor  in  Council  to  revoke  such  by-law  ;  and  every 
order  by  which  any  by-laAV  shall  be  so  revoked  shall  be  published  in 
the  Government  Gazette  and  shall  take  effect  from  the  time  of  such 
publication; 

Board  to  109.  Everv  such  board  shall  have  power  to  appoint  officers  for 

appoint  certain  .  .  .     .  i  i     r  i 

officers.  the  nispection  of  sludge  and  water  channels  tor  the  attendmg  to  and 

lb.  s.  74.  carrying  out  of  any  such  by-laws,  and  for  the  collection  of  the  rates 

and  charges  which  may  be  imposed  pursu.ant  to  the  provisions  of  any 
such  by-laws,  and  such  officers  to  remove  and  dismiss,  and  to  receive 
security  from  the  persons  so  appointed  for  the  faithful  discharge  of  their 
duties.  Provided  that  no  member  of  any  mining  board  shall  be  appointed 
to  any  such  office. 

Appeal  ag,unst  110.  If  any  pcrsou  shall  think  himself  aggrieved  by  the  value  at 
ib.s.75.  which  his  claim  land  plant  or  machinery  shall  be  assessed  for  any  rate 
to  be  imposed  by  virtue  of  any  by-law  of  any  mining  board,  it  shall  be 
lawful  for  him  within  one  month  after  such  rate  is  made  to  appeal  against 
such  assessment  to  the  justices  at  the  court  of  petty  sessions  holdeu 
nearest  to  the  place  where  such  claim  land  plant  or  machinery  shall  be 
situated  ;  and  such  justices  shall  have  power  to  hear  and  determine  the 
subject-matter  of  such  appeal.  Provided  that  the  person  so  appealing 
shall  give  to  such  mining  board  notice  in  writing  of  his  intention  to 
appeal  seven  clear  days  before  such  appeal  shall  be  heard  ;  and  in  case 
of  any  such  appeal,  such  board  shall  have  power  to  appoint  such  person 
as  such  board  shall  think  proper  to  represent  it  on  the  hearing  of  such 
appeal. 

Monfiy.s  to  be^  111.  All  moncys  received  as  rates  or  charges  under  or  by  virtue 
lb.  1. 7p.  of  any  by-law  made  by  any  mining  board  shall  be  paid  to  the  clerk  of 
such  board,  and  shall  be  by  him  forthwith  lodged  in  such  bank  as  may 
be  fixed  by  such  board  ;  and  no  moneys  shall  be  drawn  from  such 
bank  except  by  cheques  signed  by  two  of  the  members  of  such  board, 
one  of  whom  shall  be  the  chairman  or  acting  chairman,  and  by  suqh 
clerk 


Governor  in 
Council  may 
cancel  by-laws. 

lb.  s.  73. 

Eiahth 
Schedule. 
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112.  Every  mining  board  shall  cause  an  account  to  be  made  out  jgAfmn? 6<a(««e 
once  in  every  half-year  showing  the  sums  received  for  rates  and  charges  Accounts  to  be 
and  the  mode  in  which  such  sums  have  been  expended  ;  and  shall  cause  published, 
such  account  to  be  transmitted  to  the  Minister  for  the  time  being  having 

charge  of  the  mining  interests  of  Victoria  ;  and  the  said  mining  board 
shall  cause  the  same  to  be  pubhshed  in  the  Government  Gazette  and  in 
some  newspaper  published  in  the  mining  district  for  which  such  board 
is  elected. 

113.  The  chairman  and  the  clerk  of  each  board  shall  certify  that  Ac=°^wt" 
such  account  is  to  the  best  of  their  belief  correct ;  and  any  chairman  yg. 
or  clerk  who  shall  falsely  so  certify,  and  also  any  member  of  such  board 

who  shall  authorize  or  wilfully  permit  any  sums  so  received  to  be  expended 
except  for  the  purposes  authorized  by  this  Part  of  this  Act,  shall  be  deemed 
giiilty  of  a  misdemeanour. 

114.  All  rates  and  charges  payable  under  or  according  to  any  Fees  how 
by-law  of  any  mining  board  shall  by  the  clerk  of  such  board  for  the  time  ^^.'^''^"g^''' 
being,  and  all  fees  payable  under  or  according  to  any  regulations  to  be 

made  by  the  Governor  in  Council  shall  by  such  person  as  the  Governor 
in  Council  shall  appoint,  be  recoverable  in  a  summary  manner  before 
any  justice  ;  which  clerk  or  person  as  the  case  may  be  is  hereby  authorized 
to  sue  for  such  rates  charges  or  fees  in  his  own  name,  and  as  if  the  same 
were  due  to  himself  ;  such  fees  and  rates  when  recovered  to  be  paid 
as  such  board  or  Governor  in  Coimcil  as  the  case  may  be  shall  direct. 


DIVISION  2. — COURTS  AND  PROCEDURE. 

(1)  Courts  of  Mines. 

(a)  General  Provisions. 

115.  Within  and  for  every  mining  district  there  shall  be  a  court  couits  of  Mines, 
to  be  called  the  Court  of  Mines  ;  and  such  court  shall  be  a  court  of  record,  n- «.  si. 
and  shall  be  holden  at  such  intervals  and  at  such  place  or  places  within 
such  district  a?  the  Governor  in  Council  shall  from  time  to  time  direct 
before  a  Judge  qualified  as  hereinafter  directed.  Provided  that  the 
Court  of  Mines  which  at  the  time  of  the  commencement  of  this  Act  shall 
be  in  existence  in  and  for  such  mining  district  existing  at  that  time  shall 
be  and  be  deemed  a  Court  of  Mines  constituted  under  this  Act. 


116.  It  shall  be  lawful  for  the  Governor  in  Council  to  appoint  for  Appointment 
the  Court  of  Mines  of  each  mining  district  some  person  who  shall  be  a  tfon^^''judge'3 
barrister-at-law  of  England  or  Ireland  or  advocate  of  Scotland  or  a  Mjnes"^*^  °* 
practising  barrister  of  the  Supreme  Court  of  Victoria  not  previously  jb.  s.  83. 
called  to  the  bar  in  England  or  Ireland  or  admitted  in  the  Faculty  of 
Advocates  of  Scotland  of  not  less  than  eight  years'  standing  to  be  the 
judge  before  whom  shall  be  holden  such  court ;  and  no  such  judge  shall 
during  his  continuance  in  such  office  practise  as  a  barrister-at-law.  4c«  No.  82? «.  2V 
Provided  always  that  the  several  persons  who  at  the  time  of  the  com- 
mencement of  this  Act  shall  hold  the  office  of  judge  of  a  Court  of  Mines 
shall  be  judges  of  the  Courts  of  Mines  to  be  holden  under  this  Act,  and 
shall  so  act  without  any  fresh  commission  ;  and  in  case  of  the  death 
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^Mining statute  resignation  or  removal  of  any  such,  judge  or  any  otl.er  judge  appointed 
under  this  Act,  it  shall  be  lawful  for  the  Governor  in  Council  to  appoint 
some  other  person  qualified  as  aforesaid  to  be  judge  in  the  stead  of  the 
judge  who  shall  have  so  died  resigned  or  been  removed. 

Deputy  judge.  117.  It  shall  be  lawful  for  the  Governor  in  Council  at  any  time  to 

lb.  t.  84.  appoint  some  other  person,  who  shall  be  a  judge  appointed  under  this 
Act  or  who  shall  be  qualified  as  aforesaid,  to  act  as  the  deputy  of  any 
judge  appointed  under  this  Act  during  such  period  as  shall  be  determined 
by  the  Governor  in  Council. 

Every  deputy  so  appointed  during  the  time  for  which  he  shall  be 
so  appointed  shall  have  all  the  powers  and  privileges  and  authority  to 
perform  all  the  duties  of  the  judge  for  whom  he  shall  have  been  so 
appointed. 

In  case  any  judge  shall  be  unable  from  any  cause  to  attend  any 
court  to  be  holden  under  this  Act  at  any  place  within  the  district  for 
which  he  shall  have  been  appointed  judge,  it  shall  be  lawful  for  the 
Governor  in  Coimcil  to  appoint  any  person  who  shall  be  qualified  as 
aforesaid  to  act  for  any  period  for  such  judge  in  any  such  court ;  and 
every  person  so  appointed  during  the  time  for  which  he  shall  be  so 
appointed  shall  as  to  all  suits  and  proceedings  in  such  court  have  all 
the  powers  and  privileges  and  perform  all  the  duties  of  the  judge  for 
whom  he  shall  have  been  so  appointed  ;  and  any  such  deputy  judge 
may  hold  a  court  simultaneously  with  such  judge.  Provided  that  any 
person  who  shall  at  the  time  of  the  commencement  of  this  Act  hold 
the  office  of  a  deputy  judge  of  a  Court  of  Mines  shall  for  the  residue 
of  the  time  for  which  he  shall  have  been  appointed  be  deemed  to  be  a 
deputy  judge  appointed  under  this  Act. 

of^Mlneima^sit  US.  It  shall  be  lawful  for  any  judge  or  deputy  judge  of  a  Court  of 
tlrHtodai  limits  ^1^68  to  sit  either  in  court  or  in  chambers  at  any  place  within  Victoria, 
of  court.  and  no  judgment  rule  decree  or  order  of  any  judge  or  deputy  judge 
Act  No.  446  s.  8.  gj^^U  be  dccmcd  to  be  void  or  be  liable  to  be  set  aside  by  reason  that 

the  same  was  made  without  the  territorial  limits  of  the  court  of  such 

judge  or  deputy  judge. 

One  judge  may  .  Any  judge  or  deputy  judge  of  a  Court  of  Mines  may  at  the 

act  for  another  *'      ,    °  .    _       ^     -'.  |      °  .       ,  .  , 

judge.  request  of  any  other  judge  sit  either  in  court  or  m  chambers  with  or  (m 

1865  fs"'"'^  case  of  the  illness  of  such  other  judge  or  on  any  sudden  emergency)  for 
such  other  judge,  and  without  any  commission  or  appointment  for  the 
district  or  place  for  which  he  shall  be  so  requested  to  sit,  and  in  the 
presence  or  (in  case  of  such  illness  or  emergency)  in  the  absence  of  such 
other  judge  ;  and  may  whi  e  so  sitting,  either  conjointly  with  such  judge 
or  alone  if  sitting  for  him,  exercise  all  the  powers  and  perform  all  the 
duties  which  such  other  judge  might  have  exercised  or  performed  alone. 
Provided  that  in  the  event  of  a  difference  of  opinion  between  any  two 
judges  sitting  together,  the  decision  of  the  judge  or  deputy  judge  of  the 
court  shall  be  the  decision  of  the  court  or  of  the  judge  in  chambers  as 
the  case  may  be. 

ciBrks  o  ^coufc.        120.  Subject  to  the  provisions  of  the  Public  Service  Act  1890  for 
lb.  ...  »6.         every  Court  of  Mines  there  shall  be  a  principal  clerk  and  such  assistant 
clerks  as  the  Governor  in  Council  shall  from  time  to  time  con- 
sider necessary ;    and  such  clerk  and  assistant  clerks   shall  respec- 
tively pv'rform  their  duties  at  such  places  within  the  district  as  the 
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G^vamor  in  Council  shall  from  time  to  time  direct,  and  shall  execute  "  Mininj statute 

their  duties  under  such  general  and  special  rules  and  orders  as  shall 

from  tim3  to  time  be  made  by  the  judge  of  the  district  for  which  they 

shall  be  appointed,  subiect  however  to  all  such  general  rules  as  shall  Reference  to 

■        1      r  t  r  1-  T  1  •      general  rules  of 

from  time  to  tmie  be  framed  for  regulatmg  the  proceedings  and  practice  practice  <fcc. 
of  the  Court  of  Mines  as  hereinafter  provided. 

121.  It  shall  be  lawful  for  the  clerk  or  assistant  clerk  of  any  such  Deputy  clerk, 
court  with  the  approval  of  the  judge,  or  (in  case  of  inability  of  such 

clerk  or  assistant  clerk  to  make  such  appointment)  for  the  judge  to 
appoint  from  time  to  time  a  deputy  to  act  for  him  at  any  time  when  he 
shall  be  prevented  by  illnesss  or  unavoidable  absence  from  acting  in  such 
office  ;  and  for  such  clerk  or  assistant  clerk  at  his  pleasure,  or  (in  case 
of  his  inability  so  to  do)  for  such  judge,  to  remove  such  deputy  ;  and  such 
deputy  while  acting  under  such  appointment  shall  have  the  like  powers 
and  privileges,  and  be  subject  to  the  like  provisions  duties  and  penalties 
for  misbehaviour  as  if  he  were  the  clerk  of  the  said  court  for  the  time 
being. 

122.  The  clerk  of  each  court  with  such  assistant  clerks  as  afore-  cierks  to  issue 

■  T  ■  •  •       ji  1    11  •  11  ,1  process  and  keep 

said  m  cases  requiring  the  same  shall  issue  all  summonses  precepts  and  accounts, 
warrants  and  other  documents  to  be  used  in  or  in  relation  to  the  pro-  ss- 
ceedings  in  such  court  ;  and  shall  take  charge  of  and  keep  an  account 
of  all  court  fees  and  fines  payable  or  paid  into  court  and  of  all  moneys 
paid  into  and  out  of  court ;  and  shall  enter  an  account  of  all  such  fees 
fines  and  moneys  in  ledgers  belonging  to  the  court,  to  be  kept  by  them 
for  that  purpose,  in  such  form  as  the  Governor  in  Council  shall  direct  ; 
and  generally  shall  do  and  perform  all  such  other  acts  and  duties  as  are 
hereby  required  to  be  done  and  performed  by  such  clerks. 

123.  For  every  such  court  there  shall  be  one  or  more  than  one  Baiiifrs. 
baiUf?  whom  the  judge  in  case  of  inability  or  misbehaviour  may  by 
order  under  this  hand  remove  ;  and  every  such  bailiff  may,  subject  to  the 
restrictions  hereinafter  contained,  by  any  writing  under  his  hand  appoint 

a  sufficient  number  of  able  and  fit  persons,  not  exceeding  such  number 
as  shall  be  from  time  to  time  allowed  by  the  judge,  to  be  officers  to 
assist  the  said  bailiff,  and  at  his  pleasure  dismiss  all  or  any  of  them  and 
appoint  others  in  their  stead  ;  and  every  officer  so  appointed  may  also 
be  suspended  or  dismissed  by  the  judge. 

124.  The  said  bailiffs  or  one  of  them  shall,  if  required  by  the  judge,  Bailiffs  duties, 
attend  every  sitting  of  the  court  unless  when  their  or  any  of  their 

absence  shall  be  allowed  for  reasonable  cause  by  the  judge  ;  and  shall, 
by  themselves  respectively  or  by  the  officers  appointed  to  assist  them  as 
aforesaid,  serve  all  such  summonses  issued  out  of  the  said  court  as  may 
be  delivered  to  them  respectively  for  service  ;  and  shall  execute  all  the 
warrants  and  precepts  issued  out  of  the  Court ;  and  the  said  bailifis  and 
officers  shall  in  the  execution  of  their  duties  conform  to  all  such  general 
rules  as  aforesaid  and  subject  thereunto  to  the  order  and  direction  of 
the  judge. 

125.  The  said  bailiffs  shall  be  entitled  to  receive  from  the  clerk  Ren"m"ation 

li-fi-  f  1-  i-ii-  111"'  bailiffs. 

and  retain  for  their  own  use  for  and  m  respect  of  such  duties  as  shall  ib.  s.  91. 
have  been  performed  by  them  or  by  the  officers  appointed  to  assist 
them  all  sums  of  money  allowed  as  hereinafter  mentioned  in  the  name 
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to  bailiffs, 
lb.  s.  92. 


••  Minins  Statute  of  sums  payable  to  the  bailiff,  out  of  wbicb  they  shall  provide  for  the 
execution  of  the  duties  for  which  such  sums  are  allowed  and  for  the 
payment  of  the  officers  appointed  to  assist  them ;  and  such  sums  shall 
be  paid  by  the  clerk  of  the  court  to  the  bailiff  upon  the  performance  of 
such  duties  but  not  before  ;  and  every  such  bailiff  shall  be  responsible 
for  all  the  acts  and  defaults  of  himself  and  of  the  officers  appointed  to 
assist  him,  in  like  manner  as  any  sheriff  in  Victoria  is  responsible  for 
the  acts  and  defaults  of  himself  and  his  officers. 

Part  of  sums  126.  If  in  any  court  the  sums  allowed  to  be  taken  by  the  bailiffs 

may* be  paid  of  the  court  shall  appear  to  be  more  than  sufficient,  it  shall  be  lawful 
for  the  Governor  in  Council  to  declare  that  a  certain  specified  part  only 
of  such  sums  shall  be  paid  to  them  respectively  by  the  clerk  ;  and  in 
that  case  and  so  long  as  such  order  shall  be  in  force  the  amount  of  the 
residue  of  such  sums  shall  be  accounted  for  paid  and  applied  in  the  same 
manner  as  all  fees  payable  to  such  clerk  other  than  the  sums  allowed 
to  be  taken  by  the  said  baihffs. 

Clerk  and  bailiff        127.  It  shall  uot  be  lawful  for  any  clerk  of  any  Court  of  Mines,  or 

to  be  distinct      .•,  ,  r  iii  -it  ■  ^ 

and  not  to  the  partner  of  any  such  clerk,  or  any  person  m  the  service  or  employ- 
cmirVoVMines.  nient  of  such  clcrk  or  of  his  partner,  to  act  as  bailiff  of  such  court ;  or 
lb.  t.  93.  for  any  bailiff  of  any  such  court  his  partner  or  clerk,  or  any  person  in 
the  service  or  employment  of  such  bailiff  or  of  his  partner,  to  act  as 
clerk  of  such  court ;  and  no  officer  of  the  Couit  shall  either  by  himself 
or  by  his  partner  be  directly  or  indirectly  engaged  as  counsel  attorney 
or  agent  for  any  party  in  any  proceeding  in  the  said  court. 

Clerk  and  bailiff  128.  Evcry  clcrk  and  bailiff  of  any  court  shall  give  security  to 
to  give  security,  g^^]^  extent  and  in  such  manner  and  form  as  the  Governor  in  Council 
shall  from  time  to  time  direct,  for  the  due  performance  of  the  duties  of 
his  office  and  for  the  due  accounting  for  and  payment  of  all  moneys 
received  by  him  in  the  course  of  his  duty  or  which  he  may  become 
liable  to  pay  for  any  misbehaviour  in  his  office. 


lb.  s. 


Defence  in  129.  In  every  action  against  a  clerk  of  any  such  court  for  any- 

actions  for  ,  .  "  .  ., 

things  done      thmg  cionc  m  obedience  to  any  warrant  issued  by  him  under  this  rart 

under  this  Part  •  •  .  .  . 

lb  s  95  shall  be  a  sufficient  justification  for  such  clerk  to  plead 

the  decree  or  order  of  such  court  or  of  the  judge  thereof  or  the  certificate 
of  the  warden  hereinafter  provided  for  and  the  warrant  thereupon, 
without  alleging  or  setting  forth  the  previous  proceedings  or  that  the 
matter  whereon  such  decree  order  or  certificate  was  founded  was  cogniz- 
able by  or  accrued  within  the  jurisdiction  of  such  court  judge  or  warden  ; 
and  in  every  action  against  the  bailiff  of  any  such  court  or  any  officer 
servant  or  agent  of  such  baiUfi  or  against  the  keeper  of  any  gaol  for 
anything  done  by  such  bailiff  or  by  his  command  or  authority  or  by 
such  keeper  in  obedience  to  any  warrant  or  precept  issued  under 
this  Part,  it  shall  be  sufficient  for  such  bailiff  officer  servant  or 
agent  or  for  such  keeper  to  justify  under  such  warrant  alone,  without 
alleging  that  the  same  was  made  and  issued  within  the  jurisdiction  of 
such  court  and  without  alleging  or  setting  forth  the  decree  order  or 
previous  proceedings  in  the  same  manner  as  any  sheriff  can  and  may 
justify  under  writ  issued  out  of  the  Supreme  Court ;  and  in  any  of  the 
cases  aforesaid  proof  of  the  matters  so  alleged,  shall  be  sufficient  evidence 
in  support  of  such  plea. 
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130.  It  shall  be  lawful  for  the  Governor  in  Council  to  direct  what    Mining  Statute 
fees  and  sums  of   money  shall  be  taken  in  the  Courts  of  Mines,  and  Amount  of  fe^s 
from  time  to  time  to  lessen  or  increase  the  same ;  and  in  any  cas  t  in  ^"gj  ^'y ''t,*" 
which  the  demand  shall  be  in  the  whole  o:  in  part  pecuniary,  such  fees 

and  sums  may  be  regulated  in  the  whole  or  in  part  by  way  of  per- 
centage on  the  amount  of  the  demand  ;  and  it  shall  be  lawful  for  the 
Governor  in  Council,  from  time  to  time  to  appoint,  instead  of  all  or  any 
of  the  fees  or  sums  which  may  from  time  to  time  be  payable  as  afore- 
said, other  fees  and  smns  by  way  of  percentage  or  otherwise  and  to  be 
payable  on  such  proceedings  under  this  Part  of  this  Act  as  the  Governor 
in  Council  may  direct. 

131.  The  fees  and  sums  of  money  payable  on  every  proceeding  To  whom  and 

wno  n  fees  <hk1 

shall  be  paid  to  the  clerks  of  the  several  courts,  and  in  the  first  instance  sunis  are  to  be 
by  the  party  on  whose  behalf  such  proceeding  is  to  be  had  on  or  before     ^'  97 
such  proceeding  ;  and  the  fees  and  sums  payable  upon  execution  or 
commitment  shall  be  paid  into  court  before  or  at  the  issue  of  the  warrant 
of  execution  or  commitment. 

132.  A  table  of  such  fees  and  sums  of  money  shall  be  put  up  in 

some  conspicuous  place  in  the  court  house,  and  also  in  the  clerk's  office  exhibited, 
at  every  place  in  which  such  court  shall  be  holden,  and  at  every  place  *■ 
at  which  an  assistant  clerk's  office  shall  be  opened. 

133.  The  judge  of  each  Court  of  Mines  holden  under  this  Part  of  Time  pUce  and 

notice  of 

this  Act  shall  attend  and  hold  such  court  at  such  place  or  places  within  holding  com-t. 
the  district  as  the  Governor  in  Council  shall  have  directed  that  such  court 
shaU  be  holden  at,  and  at  such  times  as  such  judge  shall  appoint  for  that 
purpose  so  that  a  court  shall  be  holden  in  every  such  place  once  at  least 
in  such  interval  at  the  Governor  in  Council  shall  in  each  case  direct  ; 
and  notice  of  the  days  on  which  the  court  will  be  holden  shall  be  pub- 
lished in  the  Government  Gazette,  and  be  put  up  in  some  conspicuous 
place  in  the  court  house  and  in  the  office  of  the  clerk  of  the  court  at 
such  place  ;  and  no  other  notice  thereof  shall  be  needed  ;  and  whenever 
any  day  so  appointed  for  holding  the  court  shall  be  altered,  notice  of 
such  intended  alteration  and  of  the  time  when  it  s  to  take  effect  shall 
be  pubUshed  in  the  manner  aforesaid,  and  be  put  up  in  some  conspicuous 
place  in  the  court  house  and  in  the  clerk's  office  at  such  place. 

134.  For  every  court  there  shall  be  a  seal ;  and  a  fac-simile  of  such  seai  of  court, 
seal  as  shall  be  kept  by  the  clerk  of  the  court  at  each  place  at  which  *• 
such  court  shall  be  holden  ;  and  all  summonses  certificates  warrants 

and  other  process  issued  by  the  clerks  of  the  said  court  shall  be  sealed 
or  stamped  with  one  of  such  seals. 

(&)  Jurisdiction  of  Courts. 

135.  Every  Court  of  Mines  shall  have  original  jurisdiction  to  hear  jurisdiction  oj 
and  determine  all  suits  cognizable  by  a  court  of  law  or  by  a  court  of  j^^l 
equity  which  may  arise — 

(i.)  Concerning  any  Crown  land  which  any  person  s/iall  be  or 
claim  to  be  entitled  to  take  possession  of  or  occupy  by 
virtue  of  a  miner's  right  or  of  a  lease  under  any  Act 
authorizing  the  granting  of  leases  for  mining  for  gold  or 
for  any  metal  or  mineral  except  gold  or  wherein  or 
whereon  any  person  shall  be  or  claim  to  be  entitled  to 
search  for  metals  or  minerals  other  than  gold  or  to  cut 
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"  Mining  statute  coustruct  OP  use  any  Tace  drain  dam  or  reservoir  for  gold 

1865  "  .    .  .  .  . 

mining  purposes  by  virtue  of  a  miner's  right  or  under 
any  Act  authorizing  the  granting  or  issuing  of  licences 
therefor,  and  concerning  such  or  any  other  race  drain 
dam  or  reservoir  which  any  person  shall  be  or  claim  to 
be  entitled  to  hold  by  virtue  of  a  lease  under  any  Act 
authorizing  the  granting  of  leases  of  reservoirs,  and  con- 
cerning any  share  or  interest  therein  respectively  and  of 
or  in  which  land  race  drain  dam  or  reservoir  any  other 
person  shall  be  and  shall  claim  under  any  such  miner's 
right  lease  or  licence  to  be  entitled  to  be  in  the  occupa- 
tion or  possession  or  to  search  for  such  metals  or  minerals 
or  to  cut  construct  or  use  any  such  race  drain  dam  or 
reservoir  or  which  he  shall  be  alleged  to  have  abandoned 
or  to  have  forfeited  under  some  by-law  of  a  mining 
board,  and  concerning  the  title  to  or  possession  or  enjoy- 
ment or  recovery  thereof  by  reason  of  any  such  abandon- 
ment forfeiture  or  otherwise,  and  concerning  any  sum 
claimed  in  the  nature  of  mesne  profits  thereof : 
(ii.)  Concerning  the  right  which  any  person  shall  have  or  claim 
to  have  by  virtue  of  a  miner's  right  or  of  any  such  licence 
as  aforesaid  to  the  use  and  enjoyment  or  sale  of  any  water 
to  which  any  other  person  shall  claim  to  be  entitled,  and 
concerning  the  right  which  any  person  shall  have  or  claim 
to  have  to  any  priority  of  water  taken  diverted  or  used  or 
claimed  to  be  taken  diverted  or  used  under  the  provisions 
of  any  such  Act  as  against  any  other  person  claiming  the 
same  : 

(ill.)  Concerning  any  encroachment  or  trespass  upon  any  such 
land  race  drain  dam  or  reservoir  as  aforesaid,  and  con- 
cerning the  diversion  or  abstraction  of  any  water  possessed 
or  used  under  a  miner's  right  or  under  any  such  licence 
as  aforesaid  of  which  land  race  drain  dam  reservoir  or 
water  any  person  shall  be  and  shall  claim  to  be  entitled 
to  be  in  the  occupation  possession  use  or  enjoyment  for 
mining  purposes,  and  concerning  any  unlawful  interference 
therewith  or  injury  thereto  whether  wilful  or  by  negligence 
or  wrongful  omission  causing  damage  thereto  and  where- 
by mining  shall  have  been  hindered  or  delayed  or  any 
machinery  on  any  such  land  damaged  or  the  supply  of 
water  to  which  any  person  shall  be  lawfully  entitled  shall 
be  lessened,  and  concerning  the  unlawful  ouster  or  ex- 
clusion of  any  person  from  any  share  or  interest  in  any 
such  land  race  drain  dam  reservoir  or  water,  and  con- 
cerning the  damages  and  compensation  for  any  such 
encroachment  trespass  ouster  diversion  abstraction  in- 
xc<  ATo.  416  terference  or  injury.    Provided  that  the  words  "  mining 

purposes  "  in  this  sub-section  shall  include  the  occupation 
possession  use  or  enjoyment  of  Crown  land  under  a  busi- 
ness licence  or  for  the  purpose  of  residence,  and  section 
two  hundred  and  sixteen  of  this  Act  conferring  upon  a 
warden  jurisdiction  by  reference  to  this  section  shall  bo, 
construed  accordingly  : 
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(iv.)  Concernrng  or  out  of  any  contract  relating  to  mining  under  '^mmng  statute 
a  miner's  right  or  any  such  lease  or  Hcence  as  aforesaid 
or  respecting  any  such  land  or  water  as  aforesaid  or  any 
share  or  interest  therein,  and  concerning  any  debt  or 
money  due  in  respect  of  any  such  contract :  ;    j  t^l 

(v.)  Concerning  any  gold  or  metals  or  minerals  other  than  gold 
in  or  to  be  taken  out  of  any  land  occ  -pi^-  '  or  held  as 
aforesaid  or  out  of  land  in  which  any  person  shall  be 
entitled  to  search  for  any  metals  or  minerals  other  than 
gold  under  any  such  licence  as  aforesaid,  and  concerning 
or  out  of  any  contract  relating  to  such  gold  metals  or 
minerals  or  to  any  money  due  in  respect  of  the  same  or 
relating  to  any  share  or  interest  therein  : 

(vi.)  Concerning  or  out  of  any  contract  respecting  the  working 
or  using  for  mining  purposes  of  any  such  land  race  drain 
dam  reservoir  or  water  as  aforesaid  or  otherwise  in  relation 
to  mining  on  Crown  land  under  the  provisions  of  any  Act 
conferring  a  right  to  do  so,  and  concerning  any  money  due 
in  respect  of  any  such  contract : 

(vii.)  Concerning  or  out  of  any  partnership  for  or  in  relation  to 
mining  in  any  Crown  land  held  or  occupied  as  aforesaid 
or  for  or  in  relation  to  the  searching  for  any  such  metals 
or  minerals,  or  concerning  or  out  of  any  partnership 
in  any  such  land  water  race  drain  dam  reservoir  gold 
metals  or  minerals,  or  concerning  or  out  of  any  contract 
for  or  in  connexion  therewith  or  for  dissolving  in  the 
whole  or  in  part  any  such  partnership  or  which  may 
arise  between  tenants  in  common  or  joint  tenants  in  and 
in  relation  to  any  such  land  or  water  or  in  any  share  or 
interest  therein  : 

(viii.)  Concerning  contributions  to  calls  or  to  the  expense  of 
working  or  using  any  such  land  race  drain  dam  reservoir 
or  water  or  any  share  or  interest  therein  : 

(ix.)  Concerning  or  out  of  any  mortgage  or  assignment  by  way 
of  security  of  or  charge  upon  any  such  land  race  drain 
dam  reservoir  water  gold  metals  or  minerals  vested  in 
any  person  whether  the  holder  of  a  miner's  right  or  not 
or  any  share  or  interest  therein  or  in  a  partnership 
therein  : 

(x.)  Concerning  the  cancellation  and  delivery  up  of  instruments 
relating  to  contracts  respecting  or  to  mortgages  or  assign- 
ments of  or  to  charges  or  encumbrances  upon  any  such 
land  water  race  drain  reservoir  gold  or  metals  or  minerals 
or  any  share  or  interest  therein  or  respecting  the  working 
thereof  for  mining  purposes  or  otherwise  in  relation  to 
mining  or  respecting  the  using  any  such  reservoir  race 
drain  dam  or  water  or  respecting  or  in  connexion  with 
any  partnership  for  mining  or  in  any  such  land  race  drain 
dam  reservoir  water  gold  or  metals  or  minerals  or  respecting 
the  dissolving  in  the  whole  or  in  part  of  any  such  partner- 
ship : 
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^ihpng  sudute  ^^^^^  Concerning  boundaries,  for  the  purpose  of  ascertaining  the 

same  between  portions  of  any  such  land  in  all  cases  where 
such  boundaries  shall  be  in  dispute  or  be  confused  and 
whether  there  may  exist  or  not  the  circumstances  required 
by  a  court  of  equity  to  ground  a  suit  for  the  ascertainment 
of  boundaries  ;  and  the  court  before  which  any  such  suit 
shall  be  brought  shall  ascertain  such  boundaries  by  such 
means  as  shall  be  found  convenient,  and  shall  decree  what 
the  same  shall  be,  and  shall  make  and  give  all  such  orders 
and  directions  as  shall  be  necessary  for  the  purpose  of 
carrying  out  such  decree  : 
(xii.)  Generally  concerning  all  questions  and  disputes  cognizable 
as  aforesaid  which  may  arise  between  miners  in  relation 
to  mining  on  Crown  land^.. 

And  the  jurisdiction  hereby  given  to  Courts  of  Mines  shall  extend  not 
only  to  cases  where  the  litigants  shall  be  the  parties  originally  interested 
in  the  cause  of  suit,  but  to  cases  where  the  title  of  any  such  litigants 
shall  be  derived  as  assignee  or  otherwise  from  or  through  any  of  such 
parties  ;  and  in  the  exercisfe  of  its  jurisdiction  every  Court  of  Mines  may 
make  such  decree  in  the  nature  of  an  award  as  may  be  just,  and  without 
regard  to  any  rule  of  law  affecting  the  form  only  of  relief  or  to  the  practice 
of  any  court  of  law  or  of  equity  ;  and  may,  where  the  same  shall  be 
proper,  decree  the  sale  of  any  such  land  water  gold  or  metals  or  minerals 
or  share  or  interest  therein  or  of  the  property  of  any  such  partnership  ; 
and  for  the  purpose  of  carrying  out  and  enforcing  such  jurisdiction  may 
exercise  all  such  powers  and  make  all  such  orders  as  the  Supreme  Court 
could  exercise  or  make  for  the  purpose  of  carrying  out  and  enforcing  the 
analogous  jurisdiction  of  that  court ;  and  in  every  case  where  in  any 
such  suit  it  shall  appear  that  any  party  is  entitled  to  the  possession  use 
or  enjoyment  of  any  such  land  water  gold  or  metals  or  minerals  or  share 
or  interest  therein  and  generally  in  the  exercise  of  its  jurisdiction,  such 
court  may,  on  the  application  of  such  party  or  otherwise  as  shall  be  right, 
direct  such  process  by  way  of  warrant  in  analogy  to  a  writ  of  possession 
or  restitution  or  injunction  to  put  into  possession  or  to  any  other 
process  as  used  in  the  Supreme  Court  in  addition  to  or  in  substitution 
for  the  process  provided  for  by  this  Part  of  this  Act  as  the  judge  in 
the  particular  case  shall  consider  necessary  to  the  bailiff  of  the  court ; 
who  shall  execute  the  same  accordingly,  and  who  shall  possess  and 
be  entitled  to  exercise  in  the  execution  thereof,  in  addition  to  the 
powers  by  this  Part  especially  conferred  upon  him,  all  the  powers  and 
authority  of  the  sheriff  when  acting  in  execution  of  the  process  of  the 
Supreme  Court. 

.ludxn  if  parties        136.  If  all  1  he  parties  to  any  suit  in  any  Court  of  Mines  shall,  by 

BO  require  to  act       ..  i-      i        i  t  y       ^        ^         c       \     •  ■ 

as  arbitrator  in  wTitmg  uiidcr  their  hauds  or  under  the  hands  or  their  respective 
appeal  to  li"."  attorneys  or  counsel  or  under  the  hands  of  the  manager  of  or  the  officer 
jb.  6.  lo-z.  managing  the  company  or  of  so  many  of  the  parties  as  shall  make  it 
appear  to  the  judge  that  the  parties  so  desire,  require  the  judge  of  the 
court  to  act  as  arbitrator  in  the  matter  of  dispute,  such  judge  may  so 
act  and  may  make  an  award  therein,  which  shall  be  in  the  nature 
and  have  the  effect  of  and  be  expressed  as  a  decree  in  the  suit ;  and 
such  award  shall  not  be  subject  to  question  or  appeal  in  any  court 
whatever. 
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137.  If  in  any  suit  or  appeal  in  the  Court  of  Mines  both  legal  and  igg'^".'.'"' 
equitable  rights  are  involved,  the  judge  may  adjudicate  upon  and  deter-  Court  mav 
min?  in  the  same  suit  both  clas33s  of  rights,  although  a  decision  upon  fetTi'amVU'ut- 
one  class  of  rights  only  may  be  sought  by  the  plaint.  ait'iVugTi^boUi 

not  sought  in 

133.  It  shall  be  lawful  for  any  assignee  executor  or  administrator 
to  sue  and  be  sued  in  any  court  holden  under  this  Part  of  this  Act  or  rciTres^n'tatives 
before  a  warden,  or  to  take  proceedings  by  way  of  appeal  or  otherwise  ^'^^/^jlj^ 
under  this  Part,  in  like  manner  as  if  he  were  a  party  in  his  own  right ; 
and  it  shall  be  lawful  for  any  person  under  the  age  of  twenty-one  years 
to  sue  or  to  be  sued  in  any  court  holden  under  this  Part  or  before  a  warden 
or  to  take  proceedings  by  way  of  appeal  or  otherwise  under  this  Part 
in  the  same  manner  as  if  he  were  of  full  age  ;  and  no  privilege  shall  be 
allowed  to  any  attorney  solicitor  or  other  person  to  exempt  him  from 
the  provisions  of  this  Part. 

(c)  Proceedings  in  the  Courts  of  Minss. 

139.  Every  suit  in  a  Com't  of  Mines  shall  be  commenced  by  a  plaint  Mode  of 
in  writmg  ;  and  may,  with  the  leave  of  the  judge  obtained  on  an  ex  parte  suu™""^'"^ 
application  after  the  plaint  shall  be  sealed  as  hereinafter  directed,  be  i^^- 
prosecuted  with  written  pleadings,  but  without-  such  leave  shall  be 
prosecuted  without  written  pleadings  ;  and  every  such  plaint  shall  state 
m  which  of  the  said  modes  the  suit  is  to  be  prosecuted,  and  shall  be 
entitled  of  the  court  in  which  the  suit  shall  be  brought  and  of  the  day 
and  year  on  which  the  summons  indorsed  thereon  as  hereinafter  required 
shall  be  sealed  as  hereinafter  directed. 

14C.  Every  plaint  shall  be  in  the  form  in  the  Ninth  Schedule  to  Form  of  piiint. 
this  Act,  and  shall  state  the  names  and  last-known  places  of  abode  of 
the  parties  so  far  as  the  same  shall  be  known  to  the  plaintifT,  and  set  schedule, 
forth  as  briefly  as  shall  be  consistent  with  clearness  a  statement  of  the 
facts  upon  which  the  plaintiff  shall  rely,  and  (if  he  shall  be  so  advised) 
of  his  answer  to  any  anticipated  defence  on  the  part  of  the  defendant ; 
such  statement  to  be  divided  into  paragraphs  numbered  consecutively, 
and  each  containing  as  nearly  as  may  be  a  distinct  allegation  ;  and 
every  such  plaint  shall  praj^  for  the  relief  to  which  the  plaintiff  shall 
conceive  himself  entitled,  and  shall  state  the  amount  sought  to  be 
recovered  so  far  as  the  demand  shall  be  pecuniary. 

141.  The  rules  adopted  in  the  Supreme  Court  permitting  in  certain  p-  rsons  suing 
cases  some  persons  to  sue  and  be  sued  on  behalf  of  themselves  and  others  them'seiverlnd 
shall  in  the  like  cases  in  the  Courts  of  Mines  be  adopted  in  those  courts  ; 

lo.  s.  107. 

and  in  such  case  the  form  aforesaid  shall  be  altered  and  adapted  to  that 
mode  of  suit. 

142.  In  case  the  plaintiff  in  any  such  suit  shall  consider  th-at  for  Map  may  be 
the  purpose  of  making  the  statements  in  any  such  plaint  more  clear  it  pSluut?'^ 
would  be  useful  that  one  or  more  than  one  map  or  plan  should  be  annexed  »■ 

to  the  said  plaint  and  referred  to  thereby,  such  plaintiff  may  cause  the 
same  to  be  so  annexed  and  may  refer  thereto  by  such  plaint,  and  the 
same  shall  be  taken  as  part  of  the  said  plaint ;  and  in  estimating  the 
costs  of  the  suit  a  reasonable  sum  shall  be  allowed  for  the  expense  of 
every  such  map  or  plan,  unless  the  judge  shall  consider  that  the  same 
was  unnecessary.  ^  ,  , , 
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•■  Mining statuu        143.  On  everv  such  plaint  there  shall  be  indorsed  in  writinsr  a 

1865     s.  109.  i  i        ij-i  ifT  1 

Summons  to  be  summons  directed  to  the  deiendant  or  defendants  by  name  or  names, 
p"iiuT'' which  summons  shall  state  whether  the  plaintiff  or  plaintiffs  is  or  are 
proceeding  in  person  or  by  attorney  ;   and  every  such  summons  shall 
in  the  case  of  a  suit  to  be  prosecuted  without  written  pleadings  be  in 
Teuti!  sciicduie.  the  form  in  the  Tenth  Schedule  to  this  Act,  and  shall  require  the 
defendant  to  appear  in  the  Court  of  Mines  at  the  place   where  the 
summons  shall  be  sealed  as  hereinafter  directed,  and  on  the  day  on  which 
the  court  shall  first  sit  at  that  place  next  after  the  expiration  of  fifteen 
days  from  the  service  of  such  summons,  to  answer  the  said  plaint ;  and 
every  such  summons  shall  in  the  case  of  a  suit  to  be  prosecuted  with 
Eleventh        Written  pleadings  be  in  the  form  in  the  Eleventh  Schedule  to  this  Act, 
Schedule.  shall  require  the  defendant  within  such  number  of  days  after  service 

on  him  of  such  summons  as  shall  be  directed  by  any  such  general 
rules  as  aforesaid  to  deUver  an  answer  to  the  plaint  of  the  plaintiffs. 

si^neTand*° ''^  144.  Evcry  summous  so  indorsed  shall  be  signed  by  the  clerk  of 
seaiPd  by  clerk  the  court  for  the  place  at  which  such  suit  is  to  be  heard,  and  shall  be 

and  plaiutto  be        iiii-  -i  i 

left  with  and    sealed  by  him  with  the  seal  of  such  court  and  dated  of  the  day  of  such 
hi™*"^'^^''        sealing  ;  and  the  plaint  upon  which  the  summons  so  sealed  shall  have 
lb.  s.  110.        been  indorsed  shall  be  left  with  such  clerk,  who  shall  number  the  same 
according  to  the  order  in  each  year  in  which  the  summons  thereon  shall 
■  be  sealed,  and  shall  file  the  same  in  his  office  ;  and  if  any  such  map  or 
plan  as  aforesaid  shall  be  annexed  to  such  plaint,  the  same  shall  together 
with  such  plaint  be  left  with  such  clerk  for  the  inspection  of  any  defendant 
in  such  suit  who  may  require  the  same  ;  and  every  such  map  or  plan 
together  with  all  other  documents  in  the  same  suit  shall  by  the  said 
clerk  be  filed  and  kept  together  with^such  plaint  in  one  and  the  same 
place  and  marked  with  the  name  and  number  of  the  suit. 

pialXand*'^^  145.  Upoii  evcry  person  whom  it  shall  be  intended  to  make  a 

8erved'on\he^  defendant  in  any  such  suit  there  shall  be  served  in  the  manner  and  such 
defendant.  scrvice  sliall  be  proved  in  the  mode  directed  by  any  such  general  rules 
lb.  s.  in.  as  aforesaid  (unless  in  cases  where  service  shall  be  substituted  by  leave 
of  the  court  or  the  judge  thereof),  by  the  plaintiff  himself  or  his  agent 
or  the  bailiff  of  the  court,  a  copy  of  such  plaint  (but  not  of  any  such 
map  or  plan)  with  a  copy  indorsed  thereon  of  the  summons  indorsed 
on  such  plaint,  every  such  last-mentioned  copy  to  be  signed  and  sealed 
as  an  original  in  like  manner  as  the  original  summons  is  hereinbefore 
directed  to  be  signed  and  sealed  ;  and  no  person  shall,  unless  it  shall  be 
otherwise  ordered  by  the  court,  be  deemed  a  defendant  in  such  suit 
unless  and  until  he  shall  be  so  served. 

plrint""  '°  146.  No  misnomer  or  inaccurate  description  of  any  person  or  place 
vuTaTe       *"  such  plaint  or  summons  shall  vitiate  the  same,  so  that  the  person 

lb.  s.  112.       or  place  be  therein  described  so  as  to  be  commonly  known. 

"a'Tnfo"co°'V  147.  It  shall  be  lawful  for  the  defendant,  in  any  suit  for  or  which 
the  amount  shall  include  a  pecuniary  demand,  within  such  time  as  shall  be  directed 
/fr'»'Ti3  Such  general  rules  as  aforesaid,  to  pay  into  court  the  amount  of 

the  sum  claimed  in  such  suit  as  mentioned  in  the  summons  indorsed  on 
the  plaint  therein  together  with  the  costs  incurred  by  the  plaintiff  in 
respect  of  that  sum  up  to  the  time  of  such  payment  and  of  delivering 
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the  notice  hereinafter  mentioned.      Notice  of  such  payment  shall  be  "  Mininj  SUttute 

communicated  by  the  clerk  of  the  court  or  by  the  defendant  and  certified 

by  the  clerk  to  the  plaintiff  by  causing  the  same  to  be  delivered  at  his 

usual  last-known  place  of  abode  or  business  ;  and  the  said  sum  of  money 

and  costs  shall  be  paid  to  the  plaintiff  ;  and  after  such  payment  into 

court  no  other  suit  shall  be  brought  or  prosecuted  in  any  court  in 

respect  of  the  demand  in  satisfaction  of  which  such  sum  shall  have 

been  so  paid. 

148.  Any  defendant  in  any  suit  for  or  which  shall  include  a  Payment  into 
pecuniary  demand  may,  within  such  time  as  shall  be  directed  by  the  tiian  the 
general  rules  aforesaid,  pay  into  coiirt  such  sum  of  money  as  he  shall 

think  a  full  satisfaction  for  such  demand  together  with  the  costs 
incurred  by  the  plaintiff  in  respect  of  that  sum  up  to  the  time  of  such 
payment  and  of  deHvering  the  notice  next  hereinafter  mentioned. 
Notice  of  such  payment  shall  be  communicated  by  the  clerk  of  the 
court  to  the  plaintiff  by  causing  the  same  to  be  delivered  at  his  usual 
or  last-known  place  of  abode  or  business  ;  and  the  said  sum  of  money 
and  costs  shall  be  paid  to  the  plaintiff  ;  and  if  he  shall  elect  to  proceed 
and  shall  recover  no  further  sum  in  the  suit  in  respect  of  such  pecuniary 
demand  than  shall  have  been  so  paid  into  court,  the  plaintiff  shall 
(unless  the  court  or  the  judge  thereof  shall  otherwise  order)  pay  to  such 
defendant  the  costs  incurred  by  him  in  the  said  suit  after  such  payment 
into  court,  and  the  court  may  decree  the  same  accordingly. 

149.  If  any  defendant  to  any  suit  to  be  pros3cuted  with  written  oi':''^''t'^;>"  f'^i; 
pleadings  shall  consider  that  the  same  is  defective  by  reason  of  the  in  a  suit  with 
absence  of  some  party  necessary  thereto  either  as  plaintiff  or  defendant,  piaaiijgs. 
he  may  within  six  days  after  he  shall  have  been  served  with  the  ib.  s.  lu. 
plaint  therein  serve  a  notice  in  writing  entitled  in  the  suit  and 
bearing  the  number  thereof  upon  the  plaintiff,  requiring  him  to  show 

cause  on  the  day  but  two  next  after  such  service  before  the  court  in 
which  such  suit  shall  be  pending  or  the  judge  thereof  or  on  such 
other  day  as  such  court  or  judge  shall  appoint  why  the  person  whose 
absence  is  complained  of  should  not  be  made  a  party  to  such  suit  ; 
and  such  court  or  judge  shall  have  power  to  direct  such  person  to  be 
made  a  party  to  such  suit  by  amendment,  and  shall  make  such  order 
respecting  the  same  and  as  to  the  time  within  which  any  amendment 
which  miay  be  ordered  is  to  be  m.ade  and  any  amended  plaint  served 
if  such  service  shall  be  ordered  and  within  which  a  notice  of  objection 
as  hereinafter  mentioned  or  the  answer  to  the  plaint  in  such  suit  or 
both  is  or  are  to  be  served  or  delivered  without  reference  if  the  judge 
shall  so  think  fit  to  the  regular  time  for  such  service  or  delivery  and 
as  to  the  costs  of  such  application  and  otherwise  as  such  court  or  judge 
shall  see  fit. 

150.  Within  such  number  of  days  after  a  defendant  in  a  suit  Notice  of 

to  be  prosecuted  with  written  pleadings  shall  have  been  served  with  pufut  u"ay*be 
the  plaint  therein  as  shall  be  directed  by  any  such  general  rales  as  served, 
aforesaid,  save  where  it  shall  be  otherwise  ordered  by  the  court  or  ^^"^ 
the  judge  thereof,  he  shall  be  entitled,  if  he  considers  that  he  has 
grounds  therefor,  to  serve  a  notice  in  writing  dated  of  the  day  of 
such  service  entitled  in  the  suit  and  bearing  the  number  thereof  upon 
the  plaintiff,  thereby  objecting  that  the  plaintiff  by  his  own  showing  is 
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Twelfth 
Schedule. 

Answer  to  be 
delivered. 

lb.  s.  117. 


"  Mining  Statute  not  entitled  to  the  relief  sought  for  by  his  plaint  or  to  some  particular 
part  thereof  ;  and  every  such  notice  shall  set  forth  the  grounds  of 
objection  and  shall  be  in  the  form  in  the  Twelfth  Schedule  of  this  Act. 

151.  Within  the  same  number  of  days,  save  where  it  shall  be 
otherwise  ordered  by  the  court  or  the  judge  thereof,  such  defendant 
may,  and  whether  he  shall  have  served  notice  of  any  such  objection 
or  not,  deliver  to  the  plaintiff  an  answer  in  writing  to  the  said  plaint 
dated  of  the  day  of  such  delivery  entitled  in  the  suit  and  bearing  the 
number  thereof  ;  and  when  any  such  answer  shall  be  delivered,  the 
defendant  shall  thereby  in  separate  paragraphs  numbered  consecu- 
tively fully  answer  the  statements  in  such  plaint  denying  admitting 
or  qualifying  them,  but  with  the  right  to  decline  answering  any  par- 
ticular statement  on  some  ground  aj/plicable  to  that  statemont  alone 
and  not  to  the  entire  plaint ;  and  by  such  answer  the  defendant  shall 
also  set  forth  the  matters  of  fact  or  grounds  upon  which  he  intends  to 
rest  his  defence  ;  and  he  may  thereby  insist  upon  several  distinct  defences, 
and  may  also  thereby  make  a  case  for  and  claim  any  cross  relief  which 
in  connexion  with  the  matters  stated  by  the  plaint  he  could  have 
obtained  by  a  proceeding  instituted  b)^  himself  ;  and  every  such  answer 
shall  be  in  the  form  in  or  as  directed  by  the  Thirteenth  Schedule  to 
this  Act. 

152.  Every  such  notice  of  objection  and  answer  shall  have  endorsed 
thereon  a  statement  of  the  place  of  abode  or  business  of  the  defendant 
or  of  each  of  the  defendants  whose  notice  or  answer  it  shall  be,  and  the 
name  and  place  of  business  of  his  or  their  attorney  if  he  or  they  shall 
act  by  such. 

Tm  153.  As  many  of  the  defendants  in  any  suit  to  be  prosecuted  with 
written  pleadings  as  can  conveniently  and  without  prejudice  to  their  or 
any  of  their  interests  combine  in  an  answer  shall  do  so  ;  and  in  esti- 
mating the  costs  of  a  suit  the  judge  shall  consider  how  far  the  number 
of  answers  which  may  have  been  delivered  therein  was  reasonably 
necessary  for  the  due  defence  of  the  defendants  or  any  of  them  ;  and 
he  shall  not  allow  the  costs  of  any  answer  beyond  such  as  he  shall  deem 
to  have  been  so  necessary. 

154.  Either  party  to  any  suit  or  action  dependmg  in  any  Court 
of  Mines  may  call  on  the  other  party  by  notice  to  admit  any  fact  or 
document  saving  all  just  exceptions  ;  and  every  such  notice  and  admis- 
sion respectively  may  be  in  the  form  contained  in  the  Fourteenth  and 
Fifteenth  Schedules  to  this  Act  or  to  the  like  effect ;  and  in  case  of 
refusal  or  neglect  to  admit,  the  costs  of  proving  the  fact  or  document 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  case  may  be,  unless  at  the  hearing  trial  or  inquiry  the 
judge  shall  certify  that  the  refusal  to  admit  was  reasonable  ;  and  no 
costs  of  proving  any  document  shall  be  allowed  unless  such  notice  be 
given,  except  in  cases  where  the  omission  to  give  the  notice  is  in  the 
opinion  of  the  judge  of  the  Court  of  Mines  a  saving  of  expense. 


Several 
defences. 

Cross  relief. 


Tnirteenth 
Schedule. 


Endorsement  on 
notice  of 
objection  and 
answer. 

lb.  s.  118. 


As  mauy 
defendants  as 
conveniently 
can  to  combine 
in  answering. 

lb.  s.  119. 


Notice  to  adiuit. 

'■  The  Statvle  of 
Evidence  1804  " 
s.  12. 

15  &  16  Vict, 
c.  65  s.  117. 

R.  Pr.  29,  30. 

Fourteenth 
Schedule. 

Fifteenth 
Sciiedule. 


155.  An  affidavit  of  the  attorney  solicitor  or  agent  in  the  cause 
or  his  clerk  of  the  due  signature  of  any  admissions  made  in  pursuance 
of  such  notice  and  annexed  to  the  affidavit  shall  be  in  all  cases  sufficient 


Proof  of 
admission  and 
notice  to 
produce. 
lb.  e.  13. 

16  Vict,    evidence  of  such  admissions:  and  an  affidavit  of  the  attorney  solicitor 

c.  76  83. 117,  118.  .  i-      iifi  •         t  •  1 

lb.  8. 119.       or  agent  m  the  cause  or  his  clerk  of  the  service  of  any  notice  to  produce 
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respect  of  wliich  notice  to  admit  shall  have  been  given  and  of  tha  ••  The  statute 
time  when  it  was  served  with  a  copy  of  such  notice  to  produce  annexed  "  " 
to  such  affidavit  shall  be  sufficient  evidence  of  the  service  of  the  original 
of  such  notice  and  of  the  time  when  it  was  served. 

156.  If  any  party  to  any  suit  shall  complain  that  by  reason  of  any  objection  for 

.    .    ,        ,  •     li        I   ■   J.         •  ■     uncertainty  *c 

uncertamty  obscurity  or  repugnance  m  the  plamt  or  ni  any  answer  m  ■.  jmninj  siatiue 

such  suit  he  is  unable  to  make  answer  to  such  plaint  or  to  understand  " 

any  issue  tendered  or  intended  to  be  tendered  by  such  answer,  or  that 

any  plaint  or  answer  is  so  framed  as  to  prejudice  embarrass  or  delay 

the  fair  hearing  of  the  suit,  he  may  within  four  days  after  the  service 

upon  him  of  such  plaint  or  the  delivery  to  him  of  such  answer  serve  a 

notice  in  wiiting  entitled  in  the  suit  and  bearing  the  number  thereof 

upon  the  opposite  party,  requiring  him  to  shoAv  causa  on  the  day  but 

two  next  after  the  service  of  such  notice  before  the  court  in  which  such 

suit  shall  be  pending  or  the  judge  thereof  or  on.  such  other  day  as  such 

court  or  judge  shall  appoint  why  the  plaint  or  answer  should  not  be 

amended  in  respect  of  the  matter  complained  of  ;  and  such  court  or 

judge  shall  have  power  to  direct  any  such  amendment  to  be  made,  and 

shall  make  such  order  respecting  the  same  and  as  to  the  time  within 

which  the  amendment  which  may  be  ordered  is  to  be  m.ade  and  any 

amended  plaint  served  if  service  thereof  shall  be  ordered  and  within 

which  a  notice  of  objection  or  the  answer  or  any  amended  answer  to 

the  plaint  in  such  suit  or  both  such  notice  and  answer  is  or  are  to  be 

served  or  delivered  without  reference  if  the  judge  shall  think  fit  to  the 

regular  tim.e  for  such  service  or  delivery  and  as  to  the  costs  of  such 

application  and  otherwise  as  such  court  or  judge  shall  see  fit ;  and  no 

party  shall  be  permitted  to  appeal  from  any  such  order. 

157".  Upon  the  expiration  of  the  time  limited  either  as  aforesaid  when  suit  witii 
or  by  any  special  order  of  the  court  or  the  judge  thereof  for  the  delivery  pi'ijings  to  be 
of  the  answer  of  any  of  the  defendants  in  the  case  of  a  suit  to  be  '^^ 


issue 
tlio 


prosecuted  with  written  pleadings,  the  suit  shall  be  deemed  to  be  at 
issue  between  the  plaintiff  and  such  defendant ;  and  after  the  suit  shall 
be  at  issue  as  to  all  the  defendants,  the  plaintiff  shall,  in  the  manner  to  defendants,  to 
be  directed  by  such  general  rules  as  aforesaid,  enter  the  same  to  be  ucvring.  " 
heard  on  the  first  day  of  that  sitting  of  the  court  which  shall  occiu- 
next  after  the  expiration  of  twenty-one  days  from  the  time  when  the 
suit  shall  be  at  issue  as  last  mentioned. 

158.  After  any  such  last-mentioned  suit  shall  have  been  so  entered  Noti-e  of 
the  plaintiff  shall,  not  less  than  ten  days  before  the  day  for  which  it  'ZtvI± 
shall  be  entered  for  hearing,  serve  in  the  manner  and  such  service  shall  f!>-  «•  122. 
be  proved  in  the  mode  directed  by  any  such  general  rules  as  aforesaid 
(unless  in  cases  where  service  shall  be  substituted  or  any  shorter  time 
limited  by  leave  of  the  court)  a  notice  upon  the  defendant  or  each  of  the 
defendants  if  more  than  one,  informing  him  of  the  day  and  place  upon 

and  at  which  such  hearing  is  to  be  had. 

159.  Within  seven  days  immediately  preceding  the  day  for  which  Engrossment  of 
the  hearing  shall  be  so  entered,  the  plaintiff  shall  make  and  lodge  with  objiction  and 
the  clerk  of  the  court  an  engrossm.ent  on  paper  bookwise  of  the  plaint  fo"ji^^"Vith'"' 
and  of  each  notice  of  objection  and  answer  which  shall  have  been  '"l"':'^,^,^' 
denvered  (11  any)  with  any  amendments  made  m  any  of  them  and  i;,.  s.  vii. 
entitled  in  and  bearing  the  number  of  the  suit ;  and  any  defendant  who 
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■■  Mininj  Statute  before  the  commencement  of  the  said  period  of  seven  days  shall  pay  to 
the  plaintiff  his  demand  and  costs,  or  submit  by  a  notice  to  be  served 
on  the  plaintiff  to  a  decree  for  all  that  shall  be  required  by  the  plaint 
with  costs,  shall  not  be  boimd  to  pay  the  costs  of  such  engrossment. 

^oceedinc  at  160.  lu  the  case  of  a  suit  to  be  prosecuted  without  written  plead- 

the  hearing      iugs,  the  plaintiff  sliall  at  the  time  and  place  named  in  that  behalf  in 

where  both  °  ittt  iiii 

parties  appear  any  such  summous  as  aforesaid  appear  ;  the  defendants  shall  thereupon 
without  written  be  required  to  appear  to  answer  such  suit ;  and  on  answer  being  made 
^ib  '^T^u  court  by  the  defendants  or  by  such  of  them  as  shall  in  the  opinion  of 

the  court  sufficiently  represent  the  defendants,  such  court  shall  proceed 
to  hear  the  suit  in  a  summary  way ;  and  upon  the  hearing  of  any  such 
Cross  relief.  suit  any  defendant  may  obtain  any  cross  relief  which  in  connexion  with 
the  matters  stated  by  the  plaint  he  could  have  obtained  by  a  proceeding 
instituted  by  himself. 

Mode  of  proceed-  161.  In  the  case  of  a  suit  to  be  prosecuted  with  written  pleadings 
heiriug  where  the  clerk  of  the  court  shall  on  the  day  for  which  the  hearing  of  the 
a-rli'krH  s-iits  suit  shall  be  SO  entered  as  aforesaid  have  in  court  the  said  engrossment 
pleading*''^"  and  all  other  documents  in  the  said  suit  ;  and  if  the  plaintiff  and  the 
lb.  s.  125.  defendants  or  such  of  them  as  shall  in  the  opinion  of  the  court  sufficiently 
represent  the  defendants  shall  appear,  the  court  shall,  if  no  notice  of 
any  objection  to  the  relief  sought  in  the  suit  shall  have  been  served, 
proceed  to  hear  such  suit ;  but  if  any  such  notice  shall  have  been  served, 
then  the  court  shall  (unless  it  shall  otherwise  think  proper)  proceed  first 
to  hear  the  objections  taken  by  each  notice  so  served  and  make  its  decree 
against  any  defendant  whose  objections  shall  be  overruled  and  who  shall 
not  have  delivered  an  answer,  and  then  proceed  to  hear  the  suit  as 
against  the  other  defendants,  except  any  as  against  whom  the  court 
shall  be  of  opinion  that  by  reason  of  the  allowance  of  any  objections 
the  suit  should  not  proceed  ;  but  if  any  such  objection  shall  be  allowed 
and  notwithstanding  such  allowance  the  court  shall  be  of  opinion  that 
the  plaintiff  would  be  entitled  to  some  relief  legal  or  equitable  whether 
asked  for  by  the  plaint  or  not  on  proof  of  the  case  made  by  the  plaint 
if  amended  in  some  manner  not  causing  such  case  when  so  amended  to 
d  ffer  substantially  from  the  same  as  originally  put  forward,  the  court 
shall  on  the  application  of  the  plaintiff,  if  it  shall  deem  that  no  injustice 
would  be  thereby  done  to  any  of  the  parties,  order  such  amendment  to 
be  made  forthwith,  and  the  defendant  whose  objection  shall  have  been 
so  allowed  forthwith  to  answer  ore  tenus  the  plaint  so  amended  ;  and 
forthwith  proceed  to  hear  the  suit,  save  as  to  any  defendant  against 
whom  a  decree  shall  have  been  made  as  aforesaid  ;  but  if  it  shall  deem 
that  such  injustice  would  be  done,  the  court  shall  adjourn  the  hearing 
to  such  time  and  to  such  place  within  its  district  as  it  shall  think  fit 
and  upon  the  terms  hereinafter  in  cases  of  adjournment  provided  ;  but 
if  the  court  shall  be  of  opinion  that  by  no  such  amendment  would 
the  plaintiff  be  entitled  to  any  relief  as  against  the  defendant  whose 
objections  shall  have  been  so  allowed,  then  it  shall  dismiss  the  suit  as 
against  such  defendant  and  any  other  defendant  as  against  whom  it 
ought  in  that  case  in  the  opinion  of  the  court  to  be  dismissed,  and 
shall  make  such  order  as  to  costs  as  shall  be  right.  Provided  that  it 
shall  not  be  competent  to  any  defendant  who  shall  neither  have  delivered 
an  answer  nor  have  served  any  notice  of  objections  to  make  a  case  for 
himself  on  any  such  hearing  ;  but  such  defendant  shall  only  be  i)ermitted 
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to  controvert  the  case  of  the  plaintiff  ;  and  the  plaintiff  in  any  such  case 
shall,  on  proving  his  case  if  in  the  opinion  of  the  court  good  in  point 
of  law,  be  entitled  to  a  decree  as  against  such  defendant. 

162.  Any  defendant,  whether  or  not  notice  of  any  such  objection  objections  may 
shall  have  been  served  by  him,  shall  be  at  liberty  to  take  at  the  hearing  tenm.  '"^ 

ore  tenus  any  or  any  other  objection  which  might  be  taken  by  any  such  ^f^-  «•  i26. 
notice  ;  and  the  court  shall  proceed  to  hear  and  to  deal  with  and  in 
respect  of  such  objection  as  if  notice  thereof  had  been  served.  Provided 
however  that  any  such  objection  ore  tenus  shall  be  taken  before  the 
hearing  of  the  suit  shall  be  entered  upon.  Provided  also  that  in  no  case 
shall  the  court,  whether  any  such  objection  shall  be  taken  by  notice  or 
ore  tenus  or  not,  make  a  decree  for  a  plaintiff  on  a  plaint  which  or 
which  if  amended  as  aforesaid  shall  show  no  right  to  such  decree  ;  and 
in  all  cases  of  objections  the  court  shall  have  power  to  deal  with  the 
costs  thereof  and  of  the  argument  thereof  as  it  shall  think  just. 

163.  If  it  shall  appear  at  the  hearing  that  the  case  designed  to  be  ''^ 
made  by  any  answer  is  by  reason  of  the  omission  or  the  erroneous  /j. 127. 
uncertain  or  incongruous  statement  of  some  fact  ineffectual  and  the 

court  shall  have  no  ground  to  believe  that  such  error  could  not  be 
rectified  consistently  with  truth,  such  court  may,  if  it  shall  deem  that 
no  injustice  would  be  thereby  done  to  the  parties  and  shall  see  no  other 
objection  thereto,  order  such  error  to  be  forthwith  rectified  and  the 
hearing  forthwith  to  proceed  ;  or  if  it  shall  deem  that  such  injustice 
would  be  done  or  shall  see  any  such  other  objection,  may  adjourn  the 
hearing  to  such  time  and  to  such  place  within  its  district  as  it  shall 
think  fit  and  upon  the  terms  hereinafter  in  cases  of  adjournment 
provided  for. 

164.  Whenever  a  defendant  shall  have  objected  to  answer  any  par-  ^"q'^"^*"^*^'^''^ 
ticular  statement  in  a  plaint  on  some  ground  applicable  to  that  statement  answer  to  be 
alone,  the  question  as  to  the  validity  of  such  objection  shall  be  decided  by 

the  court  on  the  examination  of  the  defendant  as  a  witness  in  reference  to 
the  matter  of  such  statement ;  and  when  a  defendant  shall  have  alto- 
gether omitted  to  answer  a  statement  in  a  plaint  without  alleging  any 
reason  for  such  omission  or  shall  have  answered  the  same  evasively,  he 
shall  be  taken  to  have  admitted  the  same,  unless  the  court  shall  con- 
sider that  such  course  would  be  unjust ;  in  which  event  the  court  may, 
if  it  shall  think  fit,  deal  with  the  case  as  within  the  next  preceding 
section  hereof. 

165.  If  on  the  hearing  of  a  suit  prosecuted  with  written  pleadings  ^^''j^"^*"*  ^''^ 
it  shall  appear  that  any  defendant  is  entitled  to  any  cross  relief,  the  relief, 
court  may  grant  the  same  if  a  case  therefor  shall  have  been  made  by  *• 

the  answer  of  such  defendant ;  but  if  such  case  shall  not  have  been 
made,  the  court  may,  if  it  shall  deem  that  no  injustice  would  be  thereby 
done  to  the  plaintiff,  order  the  answer  to  be  forthwith  amended  in  such 
manner  as  to  make  such  case,  and  may  grant  such  relief  ;  but  if  it  shall 
deem  that  any  injustice  would  be  done,  it  may  adjourn  the  hearing  to 
such  time  and  place  within  its  district  as  it  shall  think  fit  and  upon  the 
terms  hereinafter  in  cases  of  adjournment  provided  for. 

166.  Misjoinder  of  plaintiffs  or  of  defendants  shall  not  be  allowed  ^1°  ^l"' '^o,^« 

J  i..  .  ...  .         dismissed  for 

to  form  a  ground  of  objection  in  any  such  notice  of  objections  as  afore-  naisjoinder. 
said,  and  no  suit  shall  be  dismissed  on  the  ground  of  any  such  misjoinder  ; 
18326.  D 


50 


MINES  ACT  1890. 


[54  Vict 


"  Mininij  Statute  but  if  the  court  at  the  hearing  or  rehearing  of  the  suit  shall  deem  that  no 
injustice  would  be  thereby  done  to  any  of  the  parties,  it  shall  in  the  case 
of  misjoinder  of  a  plaintiff  forthwith  order  all  such  amendments  as  shall 
be  necessary  to  rectify  such  misjoinder  to  be  made  in  the  plaint,  either 
by  striking  out  the  name  of  any  of  the  plaintiffs  or  (if  justice  shall  so 
require)  by  changing  any  plaintiff  into  a  defendant  and  by  adding  to  the 
plaint  such  averments  as  shall  thereupon  become  necessary  ;  and  in  the 
case  of  misjoinder  of  a  defendant  it  shall  dismiss  the  suit  as  against 
such  defendant,  or  (if  justice  shall  so  require)  shall  order  such  defendant 
to  be  made  a  plaintiff  and  all  averments  becoming  necessary  thereupon 
to  be  added  to  the  plaint  by  amendment  thereof  ;  and  forthwith  in  either 
case  proceed  to  hear  the  suit ;  but  if  the  court  shall  deem  that  such 
injustice  would  be  done,  it  shall  adjourn  the  hearing  to  such  time  and  to 
such  place  within  its  district  as  it  shall  tlimk  fit  and  upon  the  terms 
hereinafter  in  cases  of  adjournment  provided  for.- 

Hearing  may  be        1 67.  If  at  or  in  the  course  of  the  hearine  or  rehearing  of  any  suit 

proc6G(iG(i  with  o  •/ 

in  tiie  absence  it  shall  appear  that  any  person  interested  in  the  subject-matter  of  the 
°ib^^7zil  s^i^  ^i^d.  who  ought  to  be  a  party  thereto  either  as  plaintiff  or  defendant 
is  not  such  party  or  in  the  case  of  a  defendant  has  not  been  duly  -served 
with  the  summons  or  notice  of  the  hearing  or  does  not  appear  (his 
absence  not  being  sufHciently  excused)  the  court  may  either  proceed  to 
the  hearing  of  the  suit  in  the  absence  of  such  person  and  make  a  decree 
either  binding  or  saving  the  rights  of  such  person  or  adjourn  the  hearing 
in  order  that  such  person  may  if  a  defendant  be  served  with  the  summons 
or  notice  of  hearing  or  if  not  a  party,  made  such  party  either  as  plaiutiff 
or  defendant  as  the  case  may  be,  and  if  made  a  defendant  served  with 
such  summons  or  notice  on  such  terms  (if  any)  as  to  payment  of  costs 
by  the  plaintiff  to  any  defendant  who  shall  have  appeared  as  such  court 
shall  think  fit,  or  may  dismiss  the  suit  without  prejudice  to  the  right  of 
the  plaintiff  to  commence  a  fresh  suit  for  the  same  cause.  Provided 
that  whenever  the  court  shall  make  a  decree  in  the  absence  of  any 
such  person  binding  the  rights  of  such  person,  it  shall  be  lawful  for 
the  judge  in  his  discretion  at  the  same  or  any  subsequent  court  to  set 
aside  such  decree  or  any  p3.rt  thereof  and  to  grant  a  rehearing  of  the 
suit  upon  such  terms  (if  any)  as  to  payment  of  costs  giving  security  or 
otherwise  as  such  court  may  think  fit  on  sufficient  cause  shown  for  that 
purpose. 

Suits  not  to  be  168.  No  suit  in  any  court  shall  be  dismissed  without  the  consent 
variance^  of  the  plaintiff  by  reason  only  that  the  plaintiff  shall  appear  at  the 
lb.  s.  132.  hearing  to  be  entitled  to  different  reUef  from  that  which  shall  be  sought 
by  any  plaint ;  but  in  every  such  case  and  whenever  it  shall  appear  at 
the  hearing  that  the  plaintiff  is  entitled  to  other  reUef  than  that  sought 
by  the  plaint,  such  court  shall  cause  the  plaint  to  be  amended  and  the 
hearing  forthwith  to  proceed  ;  but  in  case  it  shall  appear  to  such  court 
that  the  defendants  or  some  of  them  were  in  fact  deceived  by  such 
plaint  and  that  injustice  would  be  done  by  proceeding  at  once  in  such 
suit,  it  shall  be  lawful  for  such  court  to  adjourn  such  hearing  to  such 
time  and  place  within  its  district  as  it  shall  think  fit  and  upon  the 
terms  hereinafter  in  cases  of  adjournment  provided  for  ;  and  whenever 
at  the  hearing  of  any  such  suit  any  variance  shall  appear  between  the 
proof  and  any  statemeivt  in  the  plaint  or  in  any  answer  which  may  have 
been  delivered  in  any  particular  or  particulars  in  the  judgment  of  the 


No.  1120.] 


MINES  ACT  1890J 


51 


court  not  material  to  the  merits  of  the  case,  then,  if  the  opposite  party  •'  Mining  siuiuie 
could  not  have  been  prejudiced  thereby  in  the  conduct  of  his  suit  or 
defence,  such  court  may  (if  it  shall  see  fit  so  to  do)  cause  such  plaint  or 
answer  to  be  forthwith  amended  and  the  hearing  forthwith  to  proceed ; 
but  if  the  opposite  party  may  have  been  prejudiced  by  such  variance, 
such  court  shall  have  power  to  adjourn  the  hearing  to  such  time  and 
place  within  its  district  as  it  shall  think  fit  and  upon  the  terms  herein- 
after in  cases  of  adjournment  provided  for  ;  and  after  any  amendment 
made  in  respect  of  any  such  variance  the  hearing  shall  proceed  either  at 
the  time  at  which  the  said  variance  shall  have  appeared  or  to  which  the 
hearing  shall  have  adjourned  in  the  same  manner  in  all  respects  both  in 
respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury  and  other- 
wise as  if  no  such  variance  had  appeared. 

169.  In  no  case  shall  any  mere  informality  in  the  pleadings  or  in  no  case 

..  •'j  -       i  .  informality  to 

proceedmgs,  or  any  omission  not  prejudicial  or  embarrassing  to  any  of  prejudice, 
the  parties  of  any  name  or  date  or  other  such  matter  in  the  title  of  the  i''-  «•  i^s. 
pleadings  or  otherwise,  prejudice  any  such  suit  or  the  defence  thereto  ; 
but  the  same  if  in  the  pleadings  shall  be  amended  forthwith  in  manner 
aforesaid. 

170.  Whenever  in  any  of  the  cases  aforesaid  or  in  any  case  in  Power  ot  court 
which  the  court  shall  think  right  so  to  do  the  court  shall  adjourn  the  a  case, 
hearing  of  a  case,  it  shall  have  power  to  adjourn  the  same  upon  such  ^'^^  i^*- 
terms  as  to  allowing  the  plaint  or  answer  or  both^to  be  amended,  and 

(where  proper)  an  answer  or  further  answer  to  be  delivered,  and  as  to 
fixing  the  time  for  and  manner  of  delivering  such  amended  plaint  or 
answer  or  further  answer,  or  as  to  allowing  some  subsequent  application 
to  be  made  for  liberty  so  as  to  amend  or  deliver  such  answer  or  further 
answer,  and  as  to  the  payment  of  costs  and  otherwise  as  to  such  court 
shall  seem  fit.  And  whenever  any  such  subsequent  application  shall  be 
made,  the  court  shall  have  power  to  grant  the  same  upon  such  terms 
as  to  costs  and  otherwise  as  it  shall  think  just. 

171.  The  plaintiff  in  any  suit  to  be  prosecuted  with  written  Amendments 

IT  1     11   1  11  -If  otherwise  tliau 

pleadings  shall  be  at  liberty  at  any  time  before  an  answer  shall  have  at  iieariug. 
been  delivered  to  his  plaint  to  amend  such  plaint  as  he  shall  be  advised,  *■ 
subject  however  to  the  provisions  of  such  general  rules  as  aforesaid  ; 
but  after  any  such  answer  shall  have  been  delivered,  no  plaintiff  shall 
amend  his  plaint  without  the  leaA^e  of  the  court  or  the  judge  thereof, 
and  no  defendant  in  any  such  suit  shall  be  at  liberty  to  amend  his 
answer  without  such  leave  ;  and  in  each  of  such  cases  such  court  or 
judge  shall  have  power  on  such  terms  as  to  payment  of  costs  or  other- 
wise as  it  shall  think  right  to  grant  such  leave,  and  that  whether  or  not 
the  suit  shall  be  at  issue  as  to  any  or  all  of  the  defendants  ;  and  the 
course  to  be  pursued  to  obtain  and  after  having  obtained  the  same  and 
the  times  within  which  any  subsequent  step  in  the  suit  is  to  be  taken 
shall  be  that  pointed  out  for  the  purpose  in  the  said  general  rules. 

17?.  It  shall  be  lawful  for  the  court,  if  and  whenever  it  shall  issues  and  fact 
think  fit  60  to  do,  to  direct  an  issue  to  be  tried  at  such  time  as  it  shall  "isLwrs.'"^*^ 
appoint  before  such  court  and  by  six  assessors  to  be  summoned  as  here-  if>-  «•  ise. 
inafter  directed  ;  and  either  of  the  parties  to  any  suit  may  require  that 
any  question  of  fact  material  to  the  issue  between  the  parties  shall  be 
tried  at  the  hearing  by  six  assessors  to  be  summoned  as  hereinafter 
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"  Mining  Statut!  mentioned ;  the  verdict  of  a  majority  of  whom  shall  in  both  cases  be 
^"""^  received  ;  and  whenever  any  question  of  fact  shall  be  tried  on  the  requi- 

sition of  any  of  the  parties  the  judge  in  pronouncing  his  decree  in  the 
suit  shall  act  upon  the  verdict  found  on  such  trial ;  but  whenever  an 
issue  shall  be  tried  on  the  direction  of  the  judge,  the  judge  in  pro- 
nouncing such  decree  shall  act  or  not  on  the  verdict  found  on  such  trial 
as  he  shall  think  right,  and  shall  have  power  before  pronouncing  such 
decree  to  direct  any  other  trial  or  trials  of  such  issue.  Provided  always 
that  no  party  to  any  suit  shall  be  entitled  so  to  require,  unless  he  shall 
eleven  clear  days  before  the  day  on  which  the  suit  is  to  be  heard  give 
notice  to  the  clerk  of  the  court  that  he  requires  assessors  to  be  sum- 
moned for  such  hearing  and  six  clear  days  before  such  day  serve  on  the 
opposite  party  or  (if  more  than  one)  on  such  of  them  as  the  court  shall 
consider  sufficient  to  represent  them  or  on  his  or  their  attorney  a  notice 
stating  that  he  has  given  to  the  said  clerk  such  notice.  Provided  also 
that  the  party  so  requiring  shall  at  the  time  when  he  shall  so  require 
pay  into  court  the  sum  of  six  pounds  twelve  shillings  for  assessors,  any 
part  whereof  not  required  for  the  payment  of  assessors  shall  be  returned 
to  the  plaintiff,  and  the  residue  thereof  shall  eventually  pe  paid  as  part 
of  the  costs  of  the  suit  by  such  of  the  parties  as  the  court  shall  in  that 
behalf  direct. 

173.  In  any  case  of  a  trial  by  assessors  no  pleading  further  than 
as  aforesaid  shall  be  necessary  ;  but  in  the  case  of  an  issue  directed  by 
the  judge,  he  himself  shall  settle  the  same  ;  and  in  the  case  of  facts  to 
be  tried  on  such  requisition  of  either  of  the  parties,  the  parties  shall,  if 
they  cannot  themselves  agree  thereon,  settle  under  the  direction  of  the 
judge  in  the  form  of  an  issue  the  question  respecting  the  fact  or  each  of 
the  facts  so  to  be  tried,  such  settlement  to  be  made  at  any  time  before 
the  trial  of  such  question  on  an  application  to  the  judge  either  in  court 
or  in  chamber  upon  notice  served  by  the  party  requiring  such  trial  upon 
the  other  party  ;  and  upon  the  day  appointed  for  such  trial  the  parties 
shall  appear,  and  the  clerk  of  the  court  shall  then  read  the  issue  or 
question  to  be  tried  and  the  party  asserting  the  affirmative  shall  unless 
the  court  shall  have  otherwise  directed  be  entitled  to  begin.  Every 
such  trial  shall  be  proceeded  on  in  the  same  manner  as  in  the  case  of 
the  trial  of  an  issue  directed  by  the  Supreme  Court. 

174.  Whenever  the  court  shall  direct  that  an  issue  or  either  of  the 
parties  to  any  such  suit  shall  require  that  any  question  of  fact  shall  be 
tried  by  assessors,  the  clerk  of  the  court  shall,  in  the  former  case  on  the 
direction  of  the  court  and  in  the  latter  case  on  receiving  notice  of  such 
requisition,  issue  to  the  sheriff  within  whose  bailiwick  the  place  where 
such  issue  or  question  is  to  be  tried  shall  be,  a  precept  for  assessors  in 
the  form  as  near  as  may  be  of  a  jury  precept  as  directed  by  any  Act 
now  or  hereafter  to  be  in  force  relating  to  juries,  thereby  re(|uiring  the 
return  of  special  jurors  as  assessors. 

And  thereupon  the  said  sheriff  and  clerk  shall  do  all  such  things 
for  the  procuring  of  assessors  to  try  such  issue  or  question  as  by  any 
Act  now  or  hereafter  to  be  in  force  are  or  shall  be  directed  to  be  done 
by  any  sheriff  or  the  proper  officer  of  any  court  in  which  an  issue 
in-  a  civil  action  is  to  be  tried  for  the  procuring  of  jurors  to  try  such 
iBSue. 


Course  to  be 
pursued  in  case 
of  a  trial  by 
assessors. 

lb.  s.  137. 


Mode  of 
obtaining 
assessors. 

lb.  t.  138. 
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The  swearing  or  taking  the  solemn  affirmation  and  dec\a.vation "  Mining  staiute 

1865  " 

instead  of  being  sworn  of  every  such  assessor  and  of  every  other 
assessor  provided  for  by  this  section  shall  be  regulated  by  the  pro- 
visions of  any  Act  now  or  hereinafter  to  be  in  force  in  respect  to  the 
swearing  and  taking  the  solemn  affirmation  and  declaration  of  jurors 
for  the  trial  of  civil  actions. 

Any  person  summoned  as  such  assessor  who  without  lawful  excuse 
shall  neglect  or  refuse  to  attend  or  to  be  sworn  or  serve  as  such  assessor 
shall  be  fined  such  sum  of  money  as  the  judge  shall  think  fit  not 
exceeding  Five  pounds. 

Provided  always  that  no  person  shall  be  summoned  or  compelled 
to  serve  as  such  assessor  more  than  twice  in  one  year  ;  and  every 
person  so  attending  as  an  assessor  who  shall  be  summoned  to  try  an 
issue  or  fact  shall  be  paid  by  the  clerk  of  the  court  ten  shillings  for 
each  day  that  he  shall  so  attend  and  one  shilling  for  every  mile  beyond 
three  miles  that  he  shall  travel  to  attend  such  court. 

Provided  further  that  if  a  sufficient  number  of  the  persons  sum-  in  default  of 
moned  to  act  as  assessors  in  any  court  to  be  holden  under  this  Act  shall  number  by- 
not  attend  or  shall  not  remain  after  any  of  them  shall  be  challenged *° 
and  set  aside,  it  shall  be  lawful  for  the  clerk  of  such  court  as  often  as 
need  be  either  to  nominate  and  appoint  any  one  or  more  of  the  bystanders 
or  to  summon  a  sufficient  number  of  persons  from  the  neighbourhood 
to  act  as  assessor  or  assessors  until  the  number  of  assessors  required 
shall  be  obtained  ;  and  any  of  the  bystanders  so  nominated  or  of  the 
persons  so  summoned  and  acting  as  assessor  shall  be  entitled  to  receive 
the  same  sum.  for  such  attendance  as  if  he  had  been  originally  summoned 
to  attend,  and  any  of  the  parties  shall  have  the  same  right  of  challenge 
with  respect  to  such  bystanders  and  persons  as  he  would  have  had  with 
respect  to  the  person  originally  summoned. 


175.  If  notice  shall  be  given  by  either  of  the  parties  that  he  has  where  assessors 
required  assessors  to  the  other  of  such  parties  but  by  reason  that  no  moned* byKa- 
notice  thereof  has  been  given  to  the  said  clerk  no  assessors  shall  have  being*gwen 
been  summoned,  the  party  to  whom  such  notice  shall  have  been  given  *° 
may,  if  he  shall  not  consent  that  the  suit  shall  proceed  without 
assessors,  require  that  any  of  the  bystanders  or  persons  from  the  neigh- 
bourhood shall  be  appointed  or  summoned  by  the  said  clerk  to  act  as 
assessors  ;  and  in  such  event  the  case  shall  be  deemed  to  be  a  case 
within  the  provision  of  the  latter  part  of  the  next  preceding  section 
hereof,  and  the  said  clerk  shall  act  accordingly  ;  and  if  in  such  case  a 
sufficient  number  of  assessors  cannot  be  obtained,  or  if  the  party  to 
whom  such  notice  shall  have  been  given  shall  not  choose  to  require  that 
assessors  should  be  so  appointed  or  summoned  as  aforesaid,  he  shall  be 
entitled  to  require  that  the  hearing  of  the  suit  be  adjourned,  and  that 
the  said  clerk  shall  summon  assessors  for  such  adjourned  hearing  ;  and 
thereupon  the  court  shall  order  such  adjournment  and  to  such  time  and 
place  and  upon  such  terms  as  to  payment  of  costs  or  otherwise  as  such 
court  shall  direct ;  and  assessors  shall  be  summoned  for  such  adjourned 
hearing ;  and  the  provisions  herein  contained  respecting  assessors 
shall  be  applicable  so  far  as  may  be  to  assessors  summoned  as  last 
aforesaid. 
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"  Mining  statute  176.  It  shall  be  lawful  for  any  Court  of  Mines  in  such  way  as  the 
Court  may  refer  Said  court  may  think  fit  to  obtain  the  assistance  of  accountants 
certain  matters,  engineers  suTveyors  or  other  scientific  persons,  or  to  direct  any  surveys 
maps  or  plans  to  be  made  the  better  to  enable  such  court  to  determine 
any  matter  at  issue  in  any  suit  or  appeal,  and  to  refer  any  question 
requiring  such  assistance  to  any  such  person  or  persons,  and  to  act  to 
such  extent  as  it  shall  think  fit  upon  his  or  their  certificate  ;  and 
the  expense  of  obtaining  any  such  assistance  or  of  such  surveys  maps 
or  plans  shall  be  deemed  to  be  part  of  the  costs  of  the  hearing. 


Proceeding 
when  plaintiff 
does  not  appear 

lb.  t.  141. 


Proceeding 
where  the 
defendant  or  a 
sufficient 
number  of 
defendants  do 
not  appear. 
lb.  8.  142. 


Dismissal  for 
want  of 
prosecution. 

lb.  s.  143. 


177.  If  the  plaintiff  in  any  suit  shall  fail  to  appear  at  the  time 
and  place  at  which  the  same  is  to  be  heard  or  to  which  the  hearing 
thereof  shall  have  been  adjourned,  such  suit  shall  (unless  the  court 
shall  otherwise  order)  be  dismissed  with  costs  as  to  any  defendant  who 
shall  appear  and  apply  for  such  dismissal,  without  prejudice  however 
to  any  future  suit  for  the  same  purpose  ;  and  as  to  any  defendant  who 
shall  not  so  appear  and  apply,  the  suit  shall  (unless  the  court  shall 
otherwise  order)  be  struck  out  of  the  list  of  causes  for  hearing  and  shall 
not  be  re-entered  without  the  order  of  the  court. 

178.  If  the  defendant  or,  where  more  than  one,  the  defendants  or 
a  number  of  them  not  sufficient  in  the  opinion  of  the  court  to  represent 
the  defendants  shall  fail  to  appear  at  the  time  and  place  at  which  the 
same  is  to  be  heard  or  to  which  the  hearing  thereof  shall  have  been 
adjourned,  and  his  or  their  absence  shall  not  be  sufficiently  excused, 
but  the  plaintiff  shall  so  appear,  the  court  in  the  case  may,  upon  due 
proof  of  the  service  of  the  summons  or  notice  of  hearing  according  as 
the  suit  shall  be  prosecuted  without  or  with  written  pleadings  upon 
the  defendants  or  such  of  them  as  shall  in  the  opinion  of  the  court 
sufficiently  represent  all  the  defendants  not  appear,  proceed  to  the 
hearing  of  the  suit  in  the  absence  of  the  defendants  or  such  of  them 
as  shall  be  absent ;  and  the  decree  thereupon  shall  be  as  valid  as  if  all 
the  defendants  had  appeared.  Provided  always  that  such  court  may  in 
any  such  case  at  the  same  or  any  subsequent  sittings  of  the  court  set 
aside  any  decree  so  given  in  the  absence  of  any  defendant,  and  may 
grant  a  rehearing  of  the  suit  upon  such  terms  (if  any)  as  to  payment  of 
costs  giving  security  or  otherwise  as  such  court  may  think  fit,  on 
sufficient  cause  shown  for  that  purpose.  But  if  there  shall  be  no  such 
proof  of  service  of  the  summons  or  notice  of  hearing,  then  the  suit 
shall,  unless  the  court  shall  think  fit  to  act  under  the  provision  afore- 
said for  proceeding  with  the  hearing  in  the  absence  of  a  party,  be  struck 
out  of  the  list  of  causes  for  hearing  and  shall  not  be  re-entered  without 
the  order  of  the  court. 

179.  In  case  the  plaintiff  in  any  suit  in  any  such  court  shall  omit 
to  take  any  step  to  be  taken  by  him  in  such  suit  at  the  time  at  which 
the  same  ought  to  be  taken,  the  defendant  shall  be  entitled  to  apply 
to  such  court  for  an  order  that  such  suit  be  dismissed  for  want  of 
prosecution  ;  and  in  case  any  application  on  notice  to  any  such  court 
or  to  any  judge  thereof  shall  not  be  brought  on  at  the  time  at  which 
it  ought  to  be  brought  on  the  party  against  whom  such  ajiplication  was 
to  have  been  made  shall  be  entitled  to  apply  to  such  court  for  an 
order  that  the  notice  of  such  application  be  discharged  with  costs  ;  and 
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in  each  of  the  said  cases  such  court  shall  make  such  order  therein,  and  '^^Mininrj  suuute 
as  to  the  costs  thereof  and  of  such  suit  or  notice  of  appHcation  as  it  shall 
think  just. 

180.  The  judge  of  any  Court  of  Mines  may,  in  any  case  where  a  Judge  may  stay 
court  of  equity  might  so  do,  make  orders  for  staying  proceedings  until  grant  timu  or 
security  shall  be  given  for  costs,  and  may  also  make  orders  for  granting 

time  to  the  plaintiff  or  defendant  to  proceed  in  the  prosecution  or  ' 
defence  of  the  suit  or  of  any  such  appeal  to  the  Court  of  Mines  as  is 
hereinafter  provided  for  ;  and  any  such  judge  may  also  from  time  to  time 
adjourn  any  sitting  of  the  court,  or  may  from  time  to  time  adjourn  or 
change  the  place  for  the  hearing  further  hearing  or  rehearing  of  any 
suit  or  of  any  such  appeal  or  the  trial  or  new  trial  as  hereinafter  per- 
mitted of  any  issue  or  question  of  fa^t  in  such  manner  and  on  such 
terms  (if  any)  as  to  payment  of  costs  or  otherwise  as  to  such  judge  may 
seem  fit. 

181.  As  soon  after  any  decree  shall  have  been  pronounced  as  it  Decree  to  be 
can  conveniently  be  done,  if  the  persons  in  whose  favour  the  decree  is 

made  shall  so  desire,  the  clerk  of  the  court  shall  draw  up  the  same 
entitled  in  the  suit  and  bearing  the  number  thereof  ;  provided  that  any  of 
the  parties  objecting  to  the  terms  thereof  as  so  drawn  up  may  apply 
to  the  judge  to  settle  the  same  ;  and  when  the  same  shall  have  been 
drawn  up  or  if  settled  by  the  judge  when  settled,  it  shall  be  signed  by 
the  judge  of  the  court ;  and  thereupon  it  shall  become  effective  and 
enforceable  by  the  process  of  the  court,  unless  stayed  by  the  court  or 
unless  appealed  against  or  unless  the  court  give  time  for  the  perform- 
ance thereof  ;  and  such  decree  in  the  case  of  a  suit  prosecuted  without 
written  pleadings  the  clerk  shall  file  in  his  office,  and  the  same  shall 
become  the  record  of  such  decree  ;  and  in  the  case  of  a  suit  prosecuted 
with  written  pleadings  the  clerk  shall  annex  the  decree  to  the  engross- 
ment to  be  lodged  with  him  as  aforesaid  of  the  proceedings  in  the  suit 
in  which  such  decree  shall  have  been  pronounced  ;  and  such  engrossment 
with  such  decree  so  annexed  shall  be  filed  in  his  office  by  such  clerk, 
and  shall  thereupon  become  the  record  of  such  suit  and  decree  ;  and  a 
document  purporting  to  be  a  copy  of  any  such  decree  or  engrossment  or 
of  any  such  engrossment  with  any  such  decree  so  annexed  or  of  any 
part  thereof,  and  purporting  to  bear  the  seal  of  the  court  and  to  be 
signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court  which  shall 
by  such  document  be  stated  to  have  pronounced  the  decree  or  of  the 
court  in  which  the  suit  a  copy  of  the  engrossment  of  the  proceedings  in 
which  or  of  any  part  of  which  engrossment  the  said  document  shall  pur- 
port to  be  shall  by  such  document  be  stated  to  be  or  to  have  been 
pending,  shall  be  admitted  in  all  courts  and  places  whatsoever  as  prima 
facie  evidence  that  such  decree  was  pronounced,  and  that  an  original  of 
every  plaint  summons  an-swer  or  notice  of  objection  or  other  proceeding 
a  copy  of  which  is  purported  to  be  set  forth  in  the  said  document  was 
served  or  delivered  and  made  use  of  in  such  suit  as  the  same  ought  to 
have  been  served  delivered  or  made  use  of  in  order  to  make  good  the 
said  suit,  and  of  the  regularity  of  such  decree  and  engrossment  without 
any  further  proof. 

182.  It  shall  be  lawful  for  a  judge  of  a  Court  of  Mines  within  six  Judge  or  deputy 

judge  lu&y 

weeks  after  his  resignation  of  office,  and  for  a  deputy  judge  within  six  act  after 
weeks  after  the  determination  of  his  appointment,  to  give  in  to  the  ^ciT^.  4464*11. 
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Act  No.  446.  clerk  of  the  said  court  a  v/ritten  judgment  in  any  action  suit  or  other 
proceedings  heard  before  the  said  court  judge  or  deputy  judge,  and  such 
clerk  shall  publicly  read  such  written  judgment  at  the  next  sitting  of 
such  court,  and  a  judgment  decree  or  order  shall  be  entered  or  drawn 
up  in  pursuance  of  such  judgment ;  and  every  such  judgment  decree 
or  order  and  every  judgment  decree  or  order  which  has  been  so 
heretofore  entered  or  drawn  up,  shall  have  the  same  force  and  effect  as 
if  the  judgment  in  pursuance  whereof  it  shall  be  or  has  been  entered  or 
drawn  up  had  been  given  by  such  judge  or  deputy  judge  in  open  court 
on  the  day  before  his  resignation  or  the  determination  of  his  appoint- 
ment, save  that  aU  times  that  run  from  the  giving  of  judgment  shall 
run  from  the  reading  thereof  by  the  clerk.  This  section  shall  be 
deemed  to  have  been  in  force  on  and  since  the  first  day  of  March  One 
Thousand  eight  hundred  and  seventy-two. 

(d)  Enforcement  of  Decrees  and  Orders. 

Execution  183.  It  shall  not  be  necessary  to  serve  any  decree  or  order  made 

property.  at  the  hearing  or  rehearing  of  any  suit  or  of  any  such  appeal  to  a 
''Jl{i'^ing  statute  Court  of  Miucs  as  hereinafter  provided  for  :  but  whenever  such  court 

1865  "  «.  146.  p 

shall  decree  or  order  the  payment  of  money  and  the  same  snail  not 
be  paid  into  court  or  otherwise  as  the  court  shall  have  directed  either 
forthwith  or  within  the  time  limited  for  that  purpose,  it  shall  be  lawful 
for  the  clerk  of  the  court  at  the  place  at  which  such  decree  or  order 
shall  have  been  made,  upon  the  request  of  the  person  entitled  under 
such  decree  or  order  and  without  any  previous  notice  or  summons  to  the 
person  required  to  pay  the  same,  to  issue  out  of  such  court  a  warrant  in  the 

Sixteenth        form  Contained  in  the  First  Part  of  the  Sixteenth  Schedule  to  this  Act. 

Schedule.  ^^^q  bailiff  of  the  said  court  shall  execute  the  said  warrant 

in  any  part  of  Victoria,  and  all  constables  and  other  peace  officers 
within  their  several  jurisdictions  shall  aid  and  assist  in  the  execution 
of  every  such  warrant ;  and  every  bailiff  or  officer  executing  any  such 
warrant  as  last  aforesaid  may  by  virtue  thereof  seize  and  take  any  of 
the  lands  tenements  hereditaments  goods  and  chattels  personal  of  the 
person  against  whom  such  warrant  shall  have  issued  (excepting  the 
wearing  apparel  and  bedding  of  such  person  or  his  family  and  the  tools 
and  implements  of  his  trade  to  the  value  of  ten  pounds  which  shall  to 
that  extent  be  protected  from  such  seizure)  and  dispose  of  the  same  in 
due  course  of  law  in  or  towards  payment  of  the  sum  in  respect  of 
which  such  warrant  shall  have  issued  ;  and  may  also  seize  and  take  any 
money  or  bank  notes  and  any  cheques  bills  of  exchange  promissory 
notes  bonds  specialties  or  securities  for  money  belonging  to  any  such 
person  against  whom  any  such  execution  shall  have  issued  as  aforesaid. 

Such  bailiff  may  and  shall  pay  and  deliver  to  the  party  suing  out 
such  execution  any  money  or  bank  notes  which  shall  be  so  seized  or  a 
sufficient  part  thereof  and  shall  hold  any  cheques  bills  of  exchange 
promissory  notes  bonds  specialties  or  other  securities  for  money  which 
shall  have  been  so  seized  or  taken  as  aforesaid  as  a  security  or  securities 
for  the  amount  directed  to  be  levied  by  such  warrant  or  so  much 
thereof  as  shall  not  have  been  otherwise  levied  or  raised  for  the  benefit 
of  tne  person  entitled  as  aforesaid  who  may  sue  in  the  name  of  the  party 
agamst  whom  any  sucn  warrant  shall  have  issued  or  in  the  name  of  any 
person  in  whose  name  such  party  might  have  sued  for  the  recovery  of 
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the  sum  or  sums  secured  or  made  payable  thereby  when  the  time  of  "  Mining  statute 

1805  '* 

payment  thereof  shall  have  arrived. 

Provided  that  the  expression  "  lands  tenements  and  heriditaments  " 
in  this  section  and  in  the  said  Sixteenth  Schedule  shall  comprise  and  sixteenth 
include  an  equity  of  redemption,  and  also  all  interest  to  which  the  schedule, 
person  against  whom  such  warrant  shall  have  issued  is  entitled  at  law 
or  in  equity  in  any  houses  lands  or  other  hereditaments  corporeal  or 
incorporeal  and  real  estates  in  Victoria  and  which  he  might  according 
to  the  laws  of  Victoria  have  disposed  of  by  virtue  of  any  power  or 
otherwise  for  his  own  benefit,  and  also  any  land  or  building  or  share  or 
interest  at  law  or  in  equity  therein  occupied  or  held  by  such  person  by 
virtue  of  any  miner's  right  or  business  licence  ;  and  all  powers  vested  in 
any  such  person  which  such  person  might  legally  execute  for  his  own 
benefit  shall  be  and  are  hereby  by  virtue  of  such  warrant  vested  in  the 
said  baihfi  to  be  by  him  executed  for  the  benefit  of  the  party  suing  out 
such  warrant. 

Provided  always  that  no  lands  tenements  and  hereditaments  shall 
be  sold  under  any  such  warrant  until  one  month  next  after  notice  of 
time  and  place  of  such  sale  shall  have  been  published  in  the  Government 
Gazette  and  in  some  newspaper  circulating  in  the  neighbourhood  of  such 
lands  tenements  and  hereditaments. 

Provided  also  that  when  any  such  court  shall  decree  or  order  the  certificate  of 
payment  of  money,  the  clerk  of  such  court  shall,  upon  the  application  be  forwarded  to 
of  the  person  entitled  under  such  decree  or  order,  deliver  to  such  person  court  of  Mines.' 
a  certificate  in  the  form  in  the  Second  Part  of  the.  Sixteenth  Schedule  U.^g'^^^^'J^ 
to  this  Act  directed  to  the  clerk  of  any  other  Court  of  Mines,  and  shall  second  Part 
make  a  minute  thereof  in  the  register  to  be  kept  by  such  first-mentioned 
clerk  as  hereby  provided  ;  and  such  certificate,  if  forwarded  to  the  clerk 
to  whom  the  same  shall  be  directed,  shall  be  filed  by  him,  and  thereupon 
execution  shall  issue  as  upon  a  decree  or  order  or  the  court  to  the  clerk 
of  which  such  certificate  shall  have  been  directed. 

184.  Whenever  the  bailiff  of  any  court  shall  sell  any  land  or  building  on  sale  of  land 

•  ...  or  shfirB  held 

occupied  or  held  under  a  miner's  right  or  business  licence  or  any  share  under  a  miner's 
or  interest  at  law  or  in  equity  therein,  whether  under  a  warrant  issued  to^give'^' 
out  of  a  Court  of  Mines  or  by  a  Vv-arden  as  hereinafter  provided  for,  such 
bailiff  shall  give  to  the  purchaser  thereof  a  certificate  of  sale,  specifying    '  *' 
such  land  building  share  or  interest  and  the  name  of  the  person  whose 
land  building  share  or  interest  shall  have  been  sold  ;  and  every  such 
certificate  shall  forthwith  vest  in  such  purchaser  all  the  right  title  and 
interest  which  the  person  against  whom  such  warrant  shall  have  been 
issued  had  at  the  time  of  issuing  thereof  in  such  land  building  share  or 
interest. 

185.  Whenever  any  sum  of  money  recoverable  for  costs  damages  on  disobedience 
or  otherwise  under  any  decree  or  order  made  at  the  hearing  of  any  suit  payment  o?"^ 
or  of  such  appeal  as  aforesaid  in  any  court  or  under  any  decision  of  JJIay'^be*'^''**"' 
any  warden  as  hereinafter  provided  for  a  certificate  of  which  decision  ^^^j^""^*^ 
shall  have  been  filed  in  any  court  holden  under  this  Part  of  this  Act  shall  jj,  , 
remain  unsatisfied  either  in  the  whole  or  in  part,  it  shall  be  lawful  for  the 

person  entitled  to  recover  such  money,-  whether  any  such  warrant  as 
aforesaid  or  as  hereinafter  provided  to  be  granted  by  a  warden  in  case 
of  the  non-payment  of  any  debt  costs  or  damages  awarded  by  the 
decision  of  a  warden  shall  or  shall  not  have  been  issued  for  the  same, 
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Seventeenth 
Schedule. 


in  the  Seventeenth  Schedule  to  this  Act  or  to  the  like  ellect  directed 
to  the  person  liable  to  pay  such  money  ;  and  such  summons  may  by 
order  of  the  judge  of  such  court  be  made  returnable  before  the  same  or 
any  other  Court  of  Mines  or  any  judge  of  any  Court  of  Mines,  but  without 
such  order  such  summons  shall  be  made  returnable  at  the  place  at  and 
before  the  court  out  of  which  it  shall  be  issued  and  such  summons  shall 
be  served  personally.  If  the  person  so  liable  shall  appear  in  pursuance 
of  such  summons  at  such  place  as  shall  be  therein  named,  he  may  be 
examined  upon  oath  touching  his  estate  and  efTects  and  as  to  the  property 
and  m.eans  he  has  of  paying  satisfying  and  discharging  such  sum  of 
money  or  such  part  thereof  as  shall  remain  unsatisfied  and  as  to  the 
disposal  he  may  have  made  of  any  property  and  as  to  his  intention  to 
leave  Victoria  without  paying  such  money  or  part  as  shall  be  still 
unsatisfied  or  to  depart  elsewhere  within  Victoria  with  intent  to  evade 
payment  thereof  and  as  to  the  mode  in  which  the  liability  the  subject 
of  such  decree  or  decision  was  contracted.  The  person  obtaining  such 
summons  as  aforesaid  and  all  other  witnesses  whom  the  court  shall 
think  requisite  may  be  examined  upon  oath  touching  the  inquiries 
authorized  to  be  made  as  aforesaid. 


non^-attendance  1S6.  If  a  party  SO  summoncd  as  aforesaid  shall  not  attend  as 
he  may  be       required  by  such  summons  and  shall  not  allege  a  sufficient  excuse  for 

imprisoned.  ^  J  tut  t  p  i  t  1 

lb.  s.  149.  not  attendmg,  or  shall  if  attendmg  refuse  to  be  sworn  or  to  disclose  any 
.of  the  things  aforesaid,  or  if  he  shall  not  make  answer  touching  the 
same  to  the  satisfaction  of  the  court  or  judge  before  whom  such  summons 
chall  be  returnable,  or  if  it  shall  appear  to  such  court  or  judge  by  oral 
testimony  or  affidavit  or  by  both  that  the  said  party  contracted  the 
liability  which  was  the  subject  of  such  decree  order  or  decision  by 
any  fraud  or  breach  of  trust  or  has  made  or  caused  to  be  made  any 
gift  delivery  or  transfer  of  any  property  or  charged  removed  or  concealed 
the  same  with  intent  to  defraud  the  person  entitled  to  such  money  as 
aforesaid  or  with  intent  to  defeat  any  execution  issued  upon  such  decree 
order  or  decision,  or  if  on  such  evidence  as  aforesaid  it  shall  appear 
to  the  satisfaction  of  such  court  that  the  party  so  summoned  has  then 
or  has  had  since  the  time  of  making  such  decree  order  or  decision 
sufficient  means  and  ability  to  pay  the  sum  so  recovered  against  him 
and  so  due  and  unsatisfied  as  aforesaid  or  that  he  is  about  to  leave 
Victoria  without  paying  such  money  as  shall  then  be  still  unsatisfied 
or  to  depart  elsewhere  within  Victoria  with  intent  to  evade  payment 
thereof,  it  shall  be  lawful  for  such  court  or  judge  (if  it  or  he  shall  think 
fit)  to  order  that,  unless  such  party  shall  pay  into  the  court  before  which 
or  the  judge  of  which  such  summons  shall  have  been  rettirnable  either 
forthwith  or  within  the  time  limited  in  such  order  the  money  so  unsatisfied 
together  with  the  costs  of  and  occasioned  by  such  summons  and 
examination,  he  shall  be  committed  to  prison  for  any  period  not 
exceeding  six  months. 

Examination  187.  In  any  casB  in  which  any  defendant  in  any  suit  in  any  Court 

the^oriKinai  of  Miucs  shall  personally  appear  at  the  hearing  of  the  same,  the  court 
/^"'"I'so  ^^^^^  hearing  or  at  any  adjourment  thereof,  if  a  decree  shall  be  made 

against  the  defendant,  shall  at  the  instance  of  the  plaintiff  have  the 
same  power  and  authority  of  examining  the  plaintiff  and  defendant  and 
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other  parties  touching  the  things  hereinbefore  mentioned  and  of  making  ■•  Mining  Statute 
an  order  as  such  court  might  have  exercised  under  the  provisions  here- 
inbefore  contained  in  case  the  plaintiff  had  obtained  a  summons  for  that 
purpose  after  decree  made  as  hereinbefore  mentioned. 


188.  Whenever  anv  order  for  commitment  shall  have  been  made  Form  of 

comiiiitm 
lb.  s.  151. 


under  the  provisions  hereinbefore  contained  and  tlie  money  and  costs  '''""""''"'^"t- 
named  therein  shall  not  have  been  paid  into  court  in  pursuance  thereof, 
the  clerk  of  such  court  shall,  withoiit  any  previous  ndtice  or  summons 
to  the  party  required  to  pay  the  same,  issue  a  warrant  in  the  form  in 
the  Eighteenth  Schedule  to  this  Act  or  to  the  like  effect ;  and  the  bailiff  Eishteentti 
of  the  said  court  and  the  keeper  of  the  gaol  to  whom  such  warrant  is 
directed  shall  respectively  execute  and  obey  the  said  warrant  and  all 
constables  and  other  peace  officers  shall  aid  and  assist  in  the  execution 
of  such  warrant. 

189.  No  imprisonment  under  any  such  warrant  shall  operate  as  a  imprisonment 
satisfaction  or  discharge  of  the  amount  due  under  any  decree  or  order  ;  as  dlscharge^of 
but  it  shall  be  lawful  for  the  clerk  of  such  court  from  time  to  time  to 

issue  an  execution  under  section  one  hundred  and  eighty-three  hereof 
upon  such  decree  or  order. 

190.  Any  person  imprisoned  under  this  Act  by  virtue  of  any  such  Prisoner  to  be 
warrant  as  aforesaid,  who  shall  have  paid  or  satisfied  the  sum  of  money  pL^meift.'^ 
and  costs  remaining  due  at  the  time  of  the  issuing  of  such  warrant  i^s. 
together  with  all  subsequent  costs,  shall  be  discharged  out  of  custody 

upon  the  certificate  of  such  payment  or  satisfaction  signed  by  the  clerk 
and  sealed  with  the  seal  of  the  court  in  v^^hich  such  order  of  commitment 
shall  have  been  made. 

191.  It  shall  be  lawful  for  any  party  so  committed  to  prison  to  Application  for 
require  the  person  to  whom  was  due  the  money  in  respect  of  which  the  pHson!^^**  ^'^"'^ 
summons  for  the  examination  of  such  partj^  shall  have  been  issued  by  ^ft-  «•  i54. 
notice  in  writing  to  be  served  on  such  person  or  at  his  last-known  place 

of  abode,  to  show  cause  at  a  time  to  be  expressed  in  such  notice  before 
such  court  or  judge  why  such  party  should  not  be  discharged  from  prison  ; 
and  such  court  or  judge  shall,  whether  such  person  shall  appear  or  not 
on  such  notice,  make  such  order  in  the  matter  and  as  to  the  costs  thereof 
as  he  shall  think  fit. 

192.  Whenever  any  court  holden  under  this  Part  of  this  Act  or  on  disobedience 
any  judge  thereof  shall  make  any  decree  or  order  other  than  a  decree  plrty  may^r^ 
for  the  payment  of  money  and  any  person  named  therein  and  intended  co™™?,"^^  ^'^^ 
to  be  bound  thereby  shall  disobey  such  decree  or  order,  it  shall  be  lawful  lo.  s.  155. 

for  any  person  entitled  to  the  benefit  thereof  to  obtain  a  summons  in  the 

form  in  the  Nineteenth  Schedule  to  this  Act  from  any  clerk  of  such  court,  Nineteenth 

requiring  the  party  so  disobeying  to  appear  at  such  time  and  place  as  ^<='^'"^"'''- 

shall  be  directed  by  the  said  summons  before  the  same  or  any  other 

Court  of  Mines  or  a  judge  of  any  such  court  to  show  cause  why  he  should 

not  be  committed  to  prison  for  disobedience  of  such  decree  or  order, 

and  stating  in  what  respects  such  decree  or  order  has  been  disobeyed  ; 

and  such  summons  may,  by  order  of  the  court  or  the  judge  who  shall 

have  made  such  decree  or  order,  be  made  returnable  at  any  place  before 

the  same  or  any  other  Court  of  Mines  or  before  a  judge  of  any  Court  of 

Mines  at  such  place  in  Victoria  as  such  court  or  judge  shall  appoint, 
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•' Mining  suttute  but  without  sucL.  Older  such  summons  shall  be  made  returnable  at  the 
place  at  and  before  the  court  out  of  v/hich  it  shall  be  issued  ;  and  such 
summons  shall  be  served  personally  or  at  such  place  or  upon  such  person 
or  in  such  other  manner  as  the  judge  may  under  the  special  circumstances 
of  the  case  direct. 

If  the  person  so  summoned  shall  appear  in  pursuance  of  such 
summons  or  shall  without  any  sufficient  excuse  fail  so  to  appear  or  to 
appear  at  any  time  or  place  to  which  the  hearing  of  such  summons 
m.ay  be  adjourned,  it  shall  be  lawful  for  the  court  before  which  or  the 
judge  before  whom  such  summons  shall  be  returnable  to  inquire  into 
the  matters  mentioned  in  such  summons  on  affidavit  or  on  the  oath 
of  one  or  more  than  one  credible  witness  or  upon  oath  and  affidavit ; 
and  if  it  shall  appear  to  such  court  or  judge  that  the  person  so  summoned 
has  ill  fact  disobeyed  such  decree  or  order,  it  shall  be  lawful  for  such 
court  or  judge  to  order  that  such  person  be  committed  to  prison  ;  and 
thereupon  the  clerk  of  the  court  at  the  place  at  which  such  last-mentioned 
order  shall  have  been  made  or  the  clerk  of  the  court  in  which  the  suit 
or  proceeding  in  which  the  decree  or  order  so  disobeyed  shall  have  been 
i  nstituted  or  be  depending  shall,  without  any  previous  notice  or  summons 
to  the  person  so  ordered  to  be  committed,  issue  a  warrant  in  the  form 
til  in  the  Twentieth  Schedule  to  this  Act  or  to  the  Hke  effect ;  and  the 
bailiff  of  the  said  court  and  the  keeper  of  the  gaol  to  whom  such  warrant 
s'lall  be  directed  shall  respectively  execute  and  obey  the  said  warrant, 
and  all  constables  and  other  peace  officers  within  their  several  jurisdictions 
shall  aid  and  assist  in  the  execution  thereof. 


Sohedulc 


Piiioner  may  be 
di<ch;.rged  on 
performance. 
lb.  s.  156. 


Order  may  be 
ex  parte, 
lb.  $.  167. 


193.  Whenever  any  person  shall  be  in  custody  under  such  warrant 
as  last  aforesaid  it  shall  be  lawful  for  the  officer  in  whose  custody  such 
person  may  be,  on  receiving  an  order  for  that  purpose  under  the  hand  of 
the  judge  of  the  court  by  which  or  by  the  judge  of  which  such  order  of 
commitment  shall  have  been  made,  from  time  to  time  to  bring  such 
person  before  such  judge  ;  and  it  shall  be  lawful  for  such  judge  either 
verbally  to  remand*  such  person  to  his  former  custody,  or,  if  it  shall 
appear  to  such  judge  that  such  person  has  either  performed  the  decree  or 
order  for  disobedience  of  which  such  person  was  committed  or  has  paid 
to  the  person  obtaining  such  order  of  commitment  or  to  the  clerk  of  such 
court  in  his  behalf  full  compensation  for  the  breach  of  such  part  of  the 
decree  or  order  as  can  no  longer  be  performed  together  with  all  costs 
subsequent  to  the  pronouncing  of  such  decree  or  order  includmg  the 
costs  of  obtaining  such  commitment  or  that  otherwise  under  the  special 
circumstances  of  the  case  it  would  be  proper  so  to  do,  verbally  to  order 
the  person  so  in  custody  to  be  forthwith  discharged  on  such  conditions 
as  to  performance  of  so  much  of  the  order  as  there  remains  to  be  and  is 
capable  of  being  performed  as  such  judge  shall  direct,  and  such  person 
shall  be  discharged  accordingly  ;  or  it  shall  be  lawful  for  such  judge  on 
being  satisfied  of  the  matters  aforesaid,  instead  of  causing  the  person  so 
in  custody  to  be  brought  before  him,  by  order  under  his  hand  directed 
to  such  officer  to  order  the  immediate  discharge  of  such  person  who 
shall  be  discharged  accordingly. 

194.  Any  order  of  commitment  hereinbefore  mentioned  may  (if 
the  special  circumstances  of  the  case  shall  appear  to  any  such  court  or 
judge  to  warrant  it)  be  made  by  such  court  or  judge  ex  parte  and 
without  notice,  on  proof  by  affidavit  only  of  any  of  the  matters 


No.  1120.] 


MINES>CT  1890. 


6i 


aforesaid  :  and  in  that  case  such  ordei  of  commitment  under  the  hand  ','5.^""'" 
of  the  judge  of  the  court  by  which  or  of  the  judge  by  whom  such  order 
shall  have  been  made  may  be  filed  in  any  court  for  which  such  judge 
shall  have  been  appointed,  and  such  person  may  be  dealt  with  as  if  an 
order  of  commitment  had  been  made  as  hereinbefore  directed. 

(e)  Interlocutory  mid  Miscellaneous  Orders. 

195.  It  shall  be  lawful  for  the  judge  of  any  Court  of  Mines,  upon  Power  to  grant 
the  application  of  any  person  claiming  to  be  legally  or  equitably  'niunction. 
interested  either  as  a  member  of  a  mining  partnership  or  otherwise  in  *■ 

any  such  land  water  race  dam  or  reservoir  as  mentioned  in  section  one 
hundred  and  thirty-five  hereof  or  in  any  share  or  interest  therein  or  in 
any  earth  gold  or  metal  or  mineral  other  than  gold  in  or  to  be  taken 
out  of  such  land,  by  order  xmder  the  hand  of  such  judge  to  enjoin  any 
person  named  in  such  order  from  trespassing  or  encroaching  upon  or 
occupying  working  or  using  any  such  land  water  race  dam  or  reservoir 
or  any  such  share  or  interest,  or  from  mining  for  winning  or  removing 
such  earth  gold  metal  or  mineral  or  any  part  thereof  or  from  selling  or 
disposing  of  or  otherwise  interfering  with  any  such  land  water  race  dam 
or  reservoir  earth  gold  metal  or  mineral  or  any  such  share  or  interest  or 
the  property  of  any  such  partnership  or  any  part  thereof,  or  from  doing 
any  other  act  whereby  the  right  title  or  interest  of  such  applicant  in 
or  to  such  land  water-race  dam  or  reservoir  earth  gold  metal  mineral 
share  or  property  may  be  affected,  until  the  hearing  and  determination 
of  any  suit  the  summons  in  which  shall  at  the  time  of  such  application 
have  been  sealed  or  of  any  appeal  then  pending  or  until  the  further 
order  of  such  judge  or  court,  with  power  to  impose  such  terms  on  the 
granting  of  such  order  as  such  judge  may  deem  just. 

196.  The  next  preceding  section  shall  not  be  deemed  to  lessen  or  General  pciwvrs 
in  any  way  interfere  with  the  powers  to  grant  an  injunction  which  may  i'ajan'tians  not 
be  incident  to  the  jurisdiction  of  the  Court  of  Mines  as  defined  by  section  "'^  't^ted. 
one  hundred  and  thirty-five  of  this  Act ;  but  on  the  contrary  the  said  ' 

Court  of  Mines  and  every  judge  thereof  shall  have  the  same  powers  in  • 
suits  appeals  and  proceedings  under  this  Part  of  this  Act  of  granting 
injunction  orders  as  are  vested  in  the  Supreme  Court  or  any  judge  thereof. 

197.  In  any  suit  in  the  Court  of  Mines  in  which  the  Supreme  Oourt  to  ha\'9 
Court  would  in  Uke  case  grant  an  injunction  to  restrain  proceedings,  fijlmo  ^n'To^ 
the  judge  of  the  Court  of  Mines  may  grant  an  order  to  enjoin  any  person  prjceerti.^-s  at 
therein  named  from  proceeding  in  the  Supreme  Court  or  in  any  county 

court  warden's  court  or  court  of  petty  sessions  in  any  plaint  complaint  or     ^'  "'^^ 
matter  mentioned  in  such  order. 

198.  It  shall  be  lav/ful  for  the  judge  of  any  court,  upon  the  applica-  Manager  may  be 
tion  of  any  party  to  any  suit  or  appeal,  by  order  under  the  hand  of  such  /V.' s.'iei. 
judge  to  appoint  some  one  or  more  fit  and  proper  person  or  persons 

to  be  a  manager  or  managers,  under  whose  direction  any  such  land 
water  race  dam  or  reservoir  as  is  referred  to  in  section  one  hundred 
and  thirty-five  of  this  Act  may  be  worked  or  used  or  any  such  earth  gold 
or  other  metal  or  mineral  obtained  thereout,  and  v/ho  shall  receive  all  earth 
gold  or  other  metals  or  minerals  taken  therefrom  ;  and  by  such  order  to 
direct  all  persons  interested  in  employed  upon  or  in  any  way  claiming 
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••  Mining  Statute  occupatioii  possession  or  use  of  such  land  water  race  dam  or  reservoir  or 
earth  gold  metals  or  minerals  to  deliver  up  possession  of  the  same  and 
of  all  machinery  and  plant  upon  any  such  land  or  used  in  connexion 
with  working  the  same  to  such  manager  or  managers  ;  and  every  such 
manager  shall  be  subject  to  the  control  of  such  court  in  the  same 
manner  and  to  the  same  extent  as  receivers  appointed  by  the  Supreme 
Court  are  subject  to  the  control  of  that  court. 

Gold  &c.  may  be        l99.  It  shall  bc  lawful  for  the  judge  of  any  Court  of  Mines,  upon 

ordered  to  be  .       .  *^       .  , 

deposited.  the  application  of  any  party  to  any  suit  or  appeal  in  such  court,  by 
76.  s.  162.  order  under  the  hand  of  such  judge  to  direct  any  person  party  to  or 
interested  in  such  suit  or  appeal  to  deposit  within  the  time  or  times 
mentioned  in  such  order,  with  any  person  or  at  any  place  named  in 
such  order,  in  the  name  of  the  clerk  of  such  court  or  in  the  name  of 
any  other  person  mentioned  in  such  order,  to  abide  the  decision  of  such 
court,  any  earth  gold  or  other  metals  or  minerals  money  or  other 
chattel  described  in  such  order  which  may  then  be  or  which  at  any  time 
before  the  final  determination  of  such  suit  or  appeal  may  come  into  the 
possession  power  or  control  of  such  person  party  to  or  interested  in 
such  suit  or  appeal  and  the  right  to  which  will  in  the  opinion  of  such 
judge  be  put  in  issue  in  the  course  of  such  suit  or  appeal ;  and  the  judge 
may  (if  he  think  fit)  direct  in  and  by  such  order  that  any  such  gold  or 
money  shall  be  invested  at  interest  in  Government  securities  in  such 
manner  as  the  judge  shall  think  fit.  I 

Production  of  200.  It  shall  be  lawful  for  the  judge  of  any  such  court,  on  the 

documents  may  r     j-'  x  x     x  -j.  i  •  i  j_  i 

be  ordered.  application  ot  any  person  party  to  any  suit  or  appeal  m  such  court  by 
lb.  s.  163.  order  under  his  hand,  to  direct  any  other  person  party  to  or  interested 
in  the  same  suit  or  appeal  to  produce,  and  leave  with  the  clerk  of  such 
court  or  at  any  other  place  for  the  inspection  of  such  applicant,  any 
book  deed  letter  account  or  other  document  in  the  possession  or  power 
or  under  the  control  of  such  other  person  and  which  in  the  opinion  of 
such  judge  shall  relate  to  any  matter  in  issue  in  such  suit  or  appeal  and 
to  the  inspection  of  which  such  judge  shall  consider  the  applicant 
entitled. 

Power  to  stay  201.  It  shall  be  lawful  for  any  judge  of  any  such  court  in  his 

appeal.  '"^^ discretion  upon  the  application  of  any  person  who  shall  have  appealed 
76. «.  164.  to  such  court  from  the  decision  of  a  warden  to  be  made  under  the 
provisions  hereinafter  contained  and  Upon  such  terms  as  such  judge 
shall  think  just,  by  order  under  his  hand  and  although  a  similar  order 
may  have  been  refused  by  the  warden,  to  direct  that  all  further  pro- 
ceedings shall  be  stayed  under  such  decision  until  the  hearing  of  such 
appeal  or  the  further  order  of  such  judge  or  of  such  court ;  and  such 
proceedings  shall  be  stayed  accordingly. 

ord.  rs  may  be  202.  Every  ordcr  authorized  to  be  made  under  any  of  the  seven 
and  vJu'd!'  ^^'^^  preceding  sections  may  at  the  discretion  of  the  judge  be  made 
lb. «.  either  ex  parte  or  upon  notice  to  the  parties  to  be  aft'octed  thereby  or 

their  attormiy,  and  may  also  upon  such  notice  be  discharged  or  varied  on 
the  ap])lication  of  any  person  afl'ected  thereby.  Provided  always  that 
every  ex  jjarte  order  sliail  be  made  on  affidavit  only  ;  but  any  order 
made  upon  notice  as  aforesaid  may  be  made  either  on  affidavit  or  oral 
te&timony  or  both. 


No.  1120.] 


MINES  ACT  1890. 


63 


203.  If  any  warden  surveyor  registrar  or  any  other  officer  appointed  ig^^^^^ ^^^'^ 
under  or  in  pursuance  of  this  Part  of  this  Act  shall  refuse  or  neglect  to  Court  to  have 
perform  any  duty  which  in  his  capacity  as  such  officer  ought  to  be  per-  ordj^requTring 
formed  by  him,  it  shall  be  lawful  for  the  judge  of  the  Court  of  Mines,  o"t,her  office^ 
upon  the  appUcation  of  any  person  interested  in  the  due  performance  of  Jiutl^^s^of "lis 
such  duty  founded  upon  affidavit  setting  out  the  facts  upon  which  the  office, 
apphcation  shall  be  grounded,  to  make  an  order  calling  upon  such 

warden  surveyor  registrar  or  other  officer  to  show  cause  at  a  place 
within  the  district  of  such  court  or  by  consent  at  any  other  place  and 
time  to  be  named  therein  why  he  should  not  perform  the  duty  so  stated 
to  be  neglected  or  refused  to  be  performed ;  and  if  the  officer  named  in 
such  order  shall  fail  to  show  to  the  satisfaction  of  the  judge  that  he  has 
duly  performed  such  duty  or  that  he  had  sufficient  grounds  for  refusing 
to  perform  the  same,  the  judge  shall  (if  he  see  fit)  make  an  order 
enjoining  such  warden  surveyor  registrar  or  other  officer  to  perform  such  • 
duty  within  a  time  to  be  named  in  such  order  ;  and  m  any  case  in  which 
it  shall  have  been  at  the  instance  of  any  third  person  claiming  a  right 
in  the  matter  that  such  officer  shall  have  refused  to  perform  any  act  or 
duty,  such  judge  shall  (if  he  shall  think  fit)  before  he  make  any  final 
order  in  the  matter  cause  to  be  summoned  such  third  person  to  show 
cause  why  such  order  should  not  be  made,  and  (if  necessary)  direct  any 
action  or  suit  to  be  instituted  or  any  issue  of  fact  without  an  action  or 
suit  to  be  tried  to  determine  the  rights  of  such  third  person  ;  and  the 
judge  shall  in  every  case  make  such  order  as  to  such  action  suit  or  issue 
and  as  to  the  costs  thereof  and  of  such  application  as  in  the  particular 
circumstances  of  each  case  he  shall  see  fit.  Provided  that  in  every  case 
in  which  the  judge  shall  upon  sufficient  cause  being  shown  by  the  officer 
against  whom  any  such  order  to  show  cause  shall  have  been  made 
discharge  the  same,  the  person  upon  whose  application  the  same  shall 
have  been  obtained  shall  (unless  the  judge  shall  otherwise  order)  pay  to 
such  officer  the  costs  which  such  officer  shall  have  incurred  in  showing 
cause  against  such  order,  such  costs  to  be  taxed  by  the  judge  as  between 
attorney  and  cUent. 

204.  Every  order  made  by  any  judge  under  any  of  the  provisions  Form  of  order 
contained  in  any  of  the  sections  from  the  one  hundred  and  ninety-fourth  enforciug'it^ 
to  the  two  hundred  and  second  hereof  inclusive  may  be  made  at  any     «.  le?. 
place  in  Victoria  where  such  judge  shall  happen  to  be  at  the  time  of  the 
application  to  him  therefor,  or  at  any  other  place  in  Victoria  to  which 

he  shall  adjourn  the  hearing  of  the  said  application  and  may  be  in 

the  form  contained  in  the  Twenty-first  Schedule  to  this  Act  without  any  xwenty-flrst 

further  recital  than  is  directed  by  such  form  ;  and  every  such  order  shall 

(except  the  judge  shall  otherwise  order)  be  served  by  delivering  a  copy 

to  the  person  to  be  bound  thereby  and  at  the  same  time  showing  the 

original  order  if  such  person  shall  require  to  see  the  same  ;  and  every 

such  order  may  be  filed  with  the  clerk  of  any  court  within  the  district 

for  which  such  judge  shall  be  appointed  or  of  the  court  in  which  any 

suit  or  proceeding  in  which  such  order  may  have  been  made  shall  have 

been  instituted  or  be  depending,  and  shall  be  enforced  and  proceeded 

on  in  all  respects  like  any  decree  of  such  court.    If  the  judge  shall  see 

fit  so  to  order,  it  shall  be  sufficient  service  of  any  injunction  order  or  of 

any  order  appointing  a  manager  or  receiver  to  lodge  a  copy  of  such 

order  in  the  ofnce  of  the  warden  of  the  district  in  which  the  land 
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1865.""^  referred  to  in  such  order  shall  be  situated,  and  to  publish  a  copy  of  such 
order  in  some  newspaper  circulating  within  such  district,  and  to  affix  a 
copy  of  such  order  in  some  conspicuous  place  upon  the  land  referred  to 
thereby. 

Power  to  205.  On  the  application  of  any  person  to  a  judge  of  a  Court  of 

provide  nai  Mines  stating  that  any  owner  of  such  land  water  race  dam  or  reservoir 
funatic!"  °  as  mentioned  in  section  one  hundred  and  thirty-five  hereof  or  of  any 
lb.  s.  168.  share  or  interest  therein  is  a  lunatic  and  incapable  of  managing  the  same, 
such  judge  shall,  in  case  he  shall  be  satisfied  that  no  committee  has  been 
appointed  for  such  owner  as  a  lunatic,  inquire  into  the  matter  upon  such 
evidence  and  by  such  means  as  he  shall  think  proper,  and  shall  direct 
such  notice  of  the  application  as  he  shall  think  right  to  be  given  to  such 
of  the  relations  or  friends  of  the  alleged  lunatic  as  he  shall  think  just ; 
and  if  he  shall  be  of  opinion  that  such  statement  is  true,  he  shall  by 
order  under  his  hand  appoint  a  guardian  of  such  lunatic  with  such 
remuneration  for  the  performance  of  his  duties,  to  be  payable  out  of  the 
profits  of  such  land  water  race  dam  or  reservoir  share  or  interest,  as 
such  judge  shall  think  just. 

Such  guardian  shall  before  entering  upon  the  duties  of  his  office 
give  such  security  for  the  due  performance  of  such  acts  and  duties, 
and  for  the  fulfilment  of  such  conditions  as  such  lunatic  should  perform 
and  fulfil  for  the  preservation  of  his  interests  as  such  owner  having 
regard  to  the  nature  of  the  property  of  which  he  shall  so  be  the  owner, 
and  for  accounting  for  the  income  thereof,  as  such  judge  shall  think 
proper  ;  and  every  such  guardian  shall  as  to  such  property  have  the 
same  powers  and  perform  the  same  duties  as  are  now  or  shall  be  pre- 
scribed by  law  in  the  case  of  committees  of  lunatics  in  respect  of  their 
estates,  but  only  until  any  such  committee  shall  be  regularly  appointed 
or  until  such  guardian's  removal  from  his  office  by  an  order  of  the  said 
judge  ;  and  the  judge  who  shall  have  appointed  such  guardian  shall  in 
respect  of  such  property  have  and  exercise  the  same  jurisdiction  over 
such  guardian  as  the  Supreme  Court  is  or  shall  be  empowered  to  exer- 
cise in  respect  of  the  estates  of  lunatics  over  committees  of  their  estates 
appointed  according  to  law  ;  and  every  such  lunatic  shall  sue  and  defend 
in  any  court  holden  under  this  Part  of  this  Act  or  before  any  warden 
by  such  guardian. 

Provided  that  for  the  purpose  of  this  section  the  word  "  lunatic  " 
shall  mean  any  person  who  shall  in  the  opinion  of  such  judge  after 
such  inquiry  as  aforesaid  be  lunatic  or  of  unsound  mind  ;  and  eveiy 
such  order  shall  be  filed  with  the  clerk  of  the  court  whose  office  shall  be 
nearest  to  such  property  ;  and  a  copy  of  such  order  sealed  with  the  seal 
of  such  court  and  signed  and  certified  by  such  clerk  as  a  true  copy  shall 
be  receivable  as  prima  facie  evidence  in  all  courts  of  the  matters  therein 
stated,  and  of  the  due  appointment  as  such  guardian  of  the  person 
therein  stated  to  be  so  appointed. 

Minutes  of  206.  The  clerk  of  every  Court  of  Mines  shall  cause  a  minute  of  all 

he  evwcnro  p''i'i^ts  dccrces  and  orders  of  the  court  and  executions  and  returns 
thereto  and  of  all  other  i)roccedings  of  the  said  court  or  of  the  judge 
thereof  to  be  entered  in  a  register  to  be  kept  by  him  for  the  purpose,  such 
register  to  be  in  the  foi'in  prescribed  by  such  general  regulations  as 
aforesaid  ;  and  a  document  purporting  to  be  a  copy  of  any  such  entry  in 
the  said  register,  and  to  bear  the  seal  of  such  court,  and  to  be.  signed 
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and  certified  as  a  true  copy  by  the  clerk  who  shall  have  the  custody  "  Mirtjmj  .n^tute 
thereof,  shall  at  all  times  be  admitted  in  all  courts  and  places  whatso- 
ever  as  evidence  of  such  entry  and  of  the  proceedings  referred  to 
thereby,  and  of  the  regularity  of  such  proceedings  without  any  further 
proof. 

(/)  Rehearings  Special  Cases  and  Appeals. 

207.  It  shall  be  lawful  for  any  Court  of  Mines  or  the  j  udget  hereof ,  court  or  judge 
upon  such  terms  (if  any)  as  to  payment  of  costs  or  otherwise  as  such  rehearings  aud 
court  or  judge  shall  think  fit,  to  grant  as  often  as  such  court  or  judge  "sue'^"*''' 
shall  deem  proper  a  rehearing  of  any  suit  in  or  appeal  to  such  court     »■  i^o. 

or  a  new  trial  before  assessors  of  any  issue  or  question  of  fact  therein  ; 
and  for  that  purpose  (if  necessary)  to  set  aside  any  decree  or  order 
made  in  such  suit  or  appeal  or  on  any  rehearing  thereof  or  any 
verdict  given  on  the  trial  or  any  new  trial  of  any  such  issue  or  question 
of  fact.  Provided  that,  within  seven  days  after  such  decree  or  order 
shall  have  been  made  or  the  verdict  on  any  such  trial  or  new  trial 
shall  have  been  given,  the  party  applying  for  such  rehearing  or  new 
trial  shall  serve  upon  the  opposite  party  a  notice  that  the  apphcation 
therefor  will  be  made  at  the  expiration  of  two  days  from  the  day  of  the 
service  of  such  notice  or  on  the  first  day  thereafter  on  which  the  same 
can  be  heard  ;  and  upon  the  hearing  of  such  apphcation  the  court  or 
judge  shall  fix  the  time  for  such  rehearing  or  new  trial  if  the  same  shall 
be  granted  and  direct  such  notice  thereof  to  be  given  and  in  such  manner 
as  it  or  he  shall  think  right  to  any  of  the  parties  ;  and  in  the  case  of  a 
rehearing  it  shall  be  lawful  for  the  court  or  judge  to  direct  or  for  either 
of  the  parties  to  require  that  any  particular  question  of  fact  material  to 
the  issue  between  the  parties  shall  be  tried  before  such  court  and  six 
assessors.  Provided  that  in  case  of  either  of  the  parties  so  requiring 
such  party  shall  require  the  same  at  the  time  at  which  the  rehearing 
shall  be  granted,  and  shall  also  then  give  notice  to  the  clerk  of  the 
court  that  he  so  requires  and  lodge  with  such  clerk  the  sum  of  six 
pounds  twelve  shillings  for  the  assessors  ;  and  the  provisions  herein- 
before contained  as  to  trials  of  issues  and  questions  of  fact  by  assessors 
shall  be  applicable  to  new  trials  of  issues  and  questions  of  fact  and  to 
the  case  of  assessors  directed  or  required  on  the  granting  of  rehearings. 

208.  Any  party  to  any  suit  in  any  Court  of  Mines  who  shall  be  dis-  Appeal  from 
satisfied  with  the  granting  of  an  application  for  the  rehearing  of  such  "Jhclring"''"^ 
suit  may  appeal  from  the  order  granting  the  same  to  the  Full  Court  m  no  uq 
within  seven  days  after  such  apphcation  shall  have  been  granted,  and    '  ' 

the  said  Full  Court  shall  have  the  like  jurisdiction  with  respect  to  such 
appeal  as  if  the  same  were  expressly  given  by  this  Act. 

209.  On  the  hearing  or  rehearing  of  any  such  suit  or  appeal  or  Ju'ige  may  state 
upon  the  trial  or  new  trial  of  any  issue  in  any  Court  of  Mines  it  shall  opinion  of 

be  lawful  for  the  judge  of  such  court  (if  he  shall  think  fit)  to  reserve  'Tr-'"  "^/r; 

,.        •     ,1      r  r  -1  r        1  •    ■  r    ■  Mining  Statute 

any  question  m  the  form  oi  a  special  case  for  the  opinion  of  the  Supreme  ^^^^ "  »■  i^i. 
Court  which  opinion  such  Supreme  Court  is  to  give  ;  and  in  such  case 
no  decree  or  order  shall  be  made  in  rgspect  of  any  matter  on  which  such 
question  shall  have  been  reserved  until  such  opinion  shall  have  been 
given  ;  and  every  such  special  case  shall  after  it  shall  have  been  pre- 
pared by  such  judge  be  transmitted  by  the  clerk  of  the  court  to  the 
Prothonotary  of  the  Supreme  Court  who  shall  cause  the  same  to  be  set 
down  for  argument  before  the  said  Supreme  Court. 
1S32U,  „ 
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210.  Any  party  to  any  suit  in  any  Court  of  Mines  or  to  any 
proceeding  before  the  judge  of  any  such  court  (except  where  the 
contrary  is  herein  provided)  who  shall  be  dissatisfied  with  any  decree 
or  order  of  the  said  court  or  with  any  order  of  a  judge  thereof  not  being 
an  order  of  commitment  made  by  such  court  or  judge  may  appeal  from 
the  same  to  the  Full  Court.  Provided  he  shall,  within  ten  days  after 
such  decree  or  order  or  in  case  an  application  shall  have  been  made  for 
the  rehearing  of  any  suit  then  within  seven  days  after  such  application 
shall  have  been  refused  or  if  granted  after  the  decision  upon  such 
rehearing  or  the  abandonment  by  notice  to  the  opposite  party  or  the 
discharge  for  want  of  prosecution  of  the  order  therefor,  give  notice  in 
writing  of  such  appeal  to  the  opposite  party  or  his  attorney,  and  also 
give  security  (to  be  approved  by  the  clerk  of  the  said  Court  of  Mines) 
for  the  costs  of  the  appeal,  or  in  lieu  of  giving  such  security  deposit  in 
the  hands  of  such  clerk  the  sum  of  Twenty-five  pounds  to  answer  the 
costs  of  the  appeal  if  such  appeal  should  be  dismissed  ;  and  every 
such  notice  of  appeal  shall  set  forth  the  grounds  thereof ;  and  every 
such  appeal  shall  be  decided  by  the  said  Full  Court  on  the  facts  as 
agreed  on  between  the  parties  or  their  attorneys  or  counsel  or  stated 
by  the  judge  from  the  order  of  whom  or  by  the  judge  of  the  court  from 
the  decree  or  order  of  which  such  appeal  shall  be  brought ;  and  such 
facts  shall  be  set  forth  in  the  form  of  a  case  agreed  on  by  both  parties 
or  their  attorneys  or  counsel ;  and  if  they  cannot  agree,  the  judge  shall 
settle  such  case  and  sign  it ;  and  the  appellant  shall  within  four  weeks 
from  the  day  of  the  service  of  such  notice  or  within  such  other  time  as 
such  judge  shall  from  time  to  time  direct  transmit  such  case  and  a  copy 
of  the  said  notice  of  appeal  to  the  said  Prothonotary,  who  shall  ca\ise 
tlie  same  to  be  set  down  to  be  argued  before  the  said  Full  Court. 

211.  The  said  Full  Court  shall  decide  the  matter  of  such  appeal 
and  make  such  order  therein  as  shall  appear  just,  and  may  either  dismiss 
such  appeal  or  reverse  or  vary  such  decree  or  discharge  or  vary  such 
order,  and  may  direct  the  cause  to  be  reheard  before  the  Supreme  Court, 
but  shall  not  in  any  case  remit  the  cause  for  rehearing  before  the  judge 
of  the  court  from  which  such  appeal  shall  have  been  brought,  and  may 
make  such  order  with  respect  to  the  costs  of  the  said  ajopeal  and  of  the 
suit  or  proceeding  in  which  such  decree  or  order  shall  have  been  made 
as  it  may  think  proper  ;  and  every  such  order  of  the  Full  Court  shall 
be  final,  and  shall  be  deemed  to  be  and  shall  be  a  final  order  of  the 
Supreme  Court  of  Victoria  for  the  purposes  and  within  the  meaning  of 
any  Orders  of  Her  Majesty  in  Council  now  or  hereafter  to  be  in  force  in 
relation  to  appeals  from  the  Supreme  Court  of  Victoria. 


Appeal  not  to 
lapse  by  death 
removal  or 
resignation  of 
judge  of  Court 
of  Mines. 

Act  No.  440 
10. 


212.  No  appeal  from  any  decree  or  order  of  any  such  Court  of 
Mines  or  judge  thereof  to  the  said  Full  Court  shall  lapse  or  from  the 
coming  into  operation  hereof  shall  be  deemed  to  have  lapsed  in  conse- 
quence of  the  death  removal  or  resignation  of  such  judge  after  such 
decree  or  order  shall  have  been  made,  but  notwithstanding  such  death 
removal  or  resignation  may  be  proceeded  with  heard  and  determined  by 
the  said  Full  Court ;  and  the  successor  of  such  judge  so  dying  or  being 
removed  or  resigning  shall  have  the  like  powers  of  settling  and  signing 
the  case  on  such  appeal  as  such  judge  could  have  exercised  had  he  lived 
or  continued  in  office. 
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213.  As  soon  as  the  opinion  of   the  Supreme  Court  shall  have  I'g^'S^^f'f^f  "'^ 
been  given  upon  any  special  case  or  the  decision  of  the  Full  Court  o.,  .i  not 
pronounced  upon  any  appeal,  the  said  Prothonotary  shall  cause  the  or  ckcisio'i^r'''^^ 


■if 


same  to  be  drawn  up  and  shall  transmit  the  same  to  the  clerk  of  the  tS'^be  trans-"^' 
court  from  the  decree  or  order  of  which  or  from  the  order  of  the  iudee  mined  to  court 

J      ~    ot  Mines. 

of  which  such  appeal  shall  have  been  brought ;  and  in  the  case  of  a 
special  case,  the  judge  who  shall  have  reserved  the  same  shall  make 
his  decree  or  order  in  accordance  with  the  opinion  given  thereon  ;  and 
in  the  case  of  an  appeal,  if  the  same  shall  have  been  dismissed,  the 
decree  or  order  appealed  from  shall  be  proceeded  on  as  if  there  had 
been  no  appeal  ;  but  if  such  decree  or  order  shall  have  been  reversed 
or  varied,  the  clerk  of  the  court  by  whif^h  or  by  the  judge  of  v/hicli 
such  decree  or  order  shall  have  been  made  shall  enter  in  the  register  to 
be  kept  by  him  as  aforesaid  a  ::unute  of  such  reversal  or  variation  with 
the  nature  of  the  variation,  and  in  the  case  of  a  decree  shall  amend  in 
accordance  therewith  the  decree  so  as  aforesaid  to  be  filed  in  his  office 
or  to  be  annexed  to  such  en»T^ossnient  as  aforesaid  ;  and  the  decree  or 
order  as  reversed  or  varied  stMl  be  deemed  to  be  the  decree  or  order 
of  such  last-mentioned  court  or  judge,  and  shall  be  proceeded  on 
accordingly. 

214.  Whenever  any  such  special  case  shall  have  been  reserved  or  In  ra-^f  of  a 
any  such  appeal  brought  or  be  about  to  be  brought,  it  shall  be  lawful  appeal  an ' 
for  the  court  the  judge  of  which  shall  have  reserved  such  case  or  from  a°u^Ttay"  t**^' 
the  decree  or  order  of  which  or  from  the  order  of  the  iudg-e  whereof  proceecUnKH 

.        .        HKiv  bo  htm. 

the  appeal  shall  have  been  brought  or  for  su(;ji  judge,  on  the  application  ,  ,75 
of  any  of  the  parties  interested  in  such  case  or  appeal,  to  make  such 
order  for  an  injunction  or  receiver  or  payment  of  money  into  (;ourt  or 
in  the  case  of  an  appeal  for  stay  of  proceedings  or  otherwise  and  upon 
such  terms  as  such  court  or  judge  shall  think  proper  ;  but  without  such 
order  no  appeal  shall  operate  as  a  stay  of  proceedings. 


(2)  Wardens. 

(a)  General  Provisions. 

215.  It  shall  be    lawful  for  the  Governor  in  Council  subject  to  wardons  may  b 
the  provisions  of  the  Public  Service  Act  1890  from  time  to  time  to  »ppo'"ted. 
appoint  in  and   for   Victoria   or   any   district   or   portion  thereof 

certain  judicial  officers,  who  shall  be  called  "  Wardens  of  the  Gold 
Fields  "  and  who  shall  within  the  limits  for  which  they  shall  have  been 
so  appointed  have  and  exercise  the  jurisdiction  hereinafter  mentioned  ; 
and  all  such  wardens  shall  be  appointed  in  the  same  manner  as  justices. 
Provided  always  that  the  several  persons  who  at  the  time  of  the  com- 
mencement of  this  Act  shall  hold  the  office  of  warden  shall  be  the  first 
wardens  under  this  Act,  and  shall  so  act  without  any  fresh  appointment 
or  commission. 

216.  Every  warden  shall  have  jurisdiction  to  hear  and  determine  Jurisdiction  of 
all  suits  cognizable  by  a  court  of  law  which  the  Courts  of  Mines  are  "^^^f'l'yj 

by  section  one  hundred  and  thirty-five  of  this  Act  empowered  to 
hear  and  determine,  and  also  the  further  jurisdiction  following  (that 
is  to  say)  : — To  hear  and  determine  all  suits  concerning  any  Crown 
land  or  share  or  interest  therein  which  the  complainant  shall  claim 
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■■  Milting  Statute  to  be  entitled  to  take  possession  of  and  occupy  for  residence  or 
business  under  a  business  licence  and  of  which  the  defendant  is 
and  claims  to  be  entitled  to  be  in  possession,  and  concerning  any 
trespass  ujwn  any  such  land  of  which  the  complainant  is  in  the 
occupation  or  possession  and  claims  to  be  entitled  to  possess  under 
such  licence,  and  concerning  any  money  claimed  to  be  due  to  the 
complainant  upon  any  mining  partnership  account  or  as  in  any  way 
accruing  to  the  complainant  from  any  mining  partnership  adven- 
ture or  interest ;  and  also  to  hear  and  determine  all  suits  which 
may  be  brought  for  the  recovery  of  the  amount  of  any  contribution  as 
ascertained  according  to  the  provisions  of  any  by-law  of  a  mining- 
board  towards  the  expenses  of  any  appliances  for  raising  or  lifting 
water  or  of  the  working  thereof,  and  also  all  suits  which  may  be 
brought  for  the  recovery  of  imj  sum  of  money  which  any  person  shall 
be  liable  to  pay  under  the  provisions  of  this  Part  of  this  Act  or  of  any 
such  by-law  and  for  which  no  other  m^de  of  recovery  is  hereby  pro- 
vided ;  and  such  jurisdiction  shall  ext^^d  not  only  to  cases  where  the 
litigants  shall  be  the  parties  originally  interested  in  the  causes  of  suit, 
but  also  to  cases  where  the  title  of  any  of  such  litigants  shall  be 
derived  as  assignee  or  otherwise  from  or  through  any  of  such  parties, 
timitciiin  dii.t  Providcd  always  that  where  any  sum  of  money  shall  be  claimed  to  be 
liLomiXpii"  <^l^i6  in  respect  of  a  debt  or  of  a  contract  or  upon  partnership  account 
aecisiVn'to^be  accruiug  to  the  complainant  from  any  mining  partnership  advcn- 

finai.  ture  or  interest,  such  jurisdiction  shall  not  extend  to  cases  where  such 

sum  shall  exceed  one  hiandred  pounds  ;  and  in  all  cases  of  debt  or 
contract  the  decision  of  the  warden  or  assessors  as  hereinafter  provided 
for  shall  be  final. 

Causes  of  aci in,,  217.  It  shall  not  be  lawful  for  any  complainant  to  divide  any 
dTvia'ni'.''"  claim  for  the  jJurpose  of  bringing  two  or  more  suits  before  a  warden  ; 
lb.  s.  17S.  but  any  complainant  may  in  any  case  of  debt  or  contract  abandon  the 
excess  of  his  claim  beyond  One  hundred  pounds,  and  shall  on  proving 
his  case  recover  to  an  amount  not  exceeding  that  sum  ;  and  the  decision 
of  the  warden  upon  the  complaint  of  such  complainant  shall  be  for 
that  amount,  and  in  full  discharge  of  all  demands  in  respect  of  such 
claim,  and  shall  be  final. 

No  costs  in  218.  If  on  the  hearing  of  any  case  in  the  Court  of  Mines  in  which 

who'ro  "I'/^orr  the  demand  shall  be  in  respect  of  a  debt  or  contract  only  the  plaintiff 
hmuirod  i)o>i,i(is  ^^^^'^  recover  more  than  One  hundred  pounds,  he  shall  not,  though 
Mcovond  unless  succeeding,  be  entitled  to  receive  any  costs  other  than  he  would  have 
ih. ...  179.  been  entitled  to  had  he  proceeded  before  a  warden,  unless  the  judge  shall 
certify  that  the  case  was  one  which  from  special  circumstances  it  was 
proper  should  be  brought  in  such  court. 
ProoccaiiiKs  219.  Every  such  proceeding  as  aforesaid  before  the  warden  shall  be 

\^^7<^n\n^\'i--"<\'  commenced  by  a  summons,  which,  if  the  proceeding  be  for  the  recovery 
hy  Rummon?.    yf  any  land  race  dam  or  reservoir,  or  in  respect  of  any  encroachment  or 
Twcnty-sccona  trcspass  thercou,  shall  be  in  the  form  in  tha  Twenty-second  Schedule 
Hdifiiuic.        hereto ;  and  if  for  any  other  purpose,  in  the  form  in  the  Twenty-third 
stSuio.''"''     Schedule  hereto  ;  and  every  such  summons  shall  be  issued  by  the  warden 
upon  the  application  of  any  person  to  him  therefor,  and  shall  be  filled 
u])  according  to  the  nature  of^the^applicant's  case,  and  shall  require  the 
defendant  to  appear  before  the  said  or  some  other  wartlen  on  a  day  to 
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be  named  and  inserted  in  the  summons  by  the  said  warden  ;  and  upon  ^gg^H'/"^ 
the  day  named  in  such  summons  or  upon  any  adjourned  day  of  hearmg 
which  the  warden  shall  direct,  and  upon  proof  of  such  service  of  such 
summons  as  the  warden  shall  think  sufficient,  he  shall  proceed  to 
investigate  the  matter  of  such  complaint ;  and  in  the  presence  of  all 
the  parties  interested,  or  of  such  of  them  as  shall  appear  to  such  warden 
suffiriently  to  represent  all  the  parties  intoj'osted,  or  in  the  absence  of 
any  of  the  parties  interested  who  having  been  duly  served  with  surh 
sununons  shall  not  ap))ear,  shall  hear  receive  and  examine  evidence  and 
determine  such  complaint  in  a  summary  way  with  full  power  to  adjourn 
the  hearing  of  such  complaint  to  any  other  time  or  place  and  with  full 
liberty  to  the  warden  to  amend  such  complaint  by  the  addition  of  any 
other  persons  as  complainants  or  defendants  or  otherwise. 

220.  The  Governor  in  Council  may  appoint  one  or  more  clerks  for  Ai)p.)iutmeiit  of 

.       .  vvivrtlciis  cW'rlis. 

each  warden,  either  by  the  name  of  such  warden  or  of  the  districts  or      No.  uu 

places  or  any  of  them  in  or  at  which  such  warden  shall  usually  sit ;  and  *■ 

any  such  clerk  may  sign  in  the  name  of  such  warden  and  issue  any  such  cierk,-?  may  issue 

summons  as  in  the  last  preceding  section  mentioned,  and  every  such  »'^™'"°ns. 

summons  so  signed  and  issued  shall  be  deemed  and  taken  to  be  issued 

by  such  warden  within  the  meaning  of  the  said  section. 

221.  Any  warden  may  at  any  time  either  before  or  at  the  hearing  Warden  may 
of  any  summons  if  satisfied  by  affidavit  that  any  defendant  named  m  tilted  sprvicp  of 
such  summons  cannot  after  diligent  inquiry  be  found,  or  cannot  from  /""'"'""^ 
any  cause  by  reasonable  exertion  be  served  with  such  summons,  order 

that  service  of  such  summons  upon  such  person  or  in  such  manner  as 
by  such  order  shall  be  directed  shall  be  deemed  good  service  upon  such 
defendant,  and  if  necessary  may  postpone  the  hearing  of  such  summons 
to  allow  of  substituted  service,  and  service  of  such  summons  in  the 
manner  directed  by  such  order  shall  be  good  service  to  all  intents  and 
purposes.  ,  -.1 

223.  Any  warden  may  upon  the  hearing  of  any  summons  amend  warden  may 
the  same  by  striking  out  any  one  or  more  of  the  complainants  upon  such  pliint  by 
terms  as  to  costs  or  otherwise  as  to  such  warden  shall  seem  fit.  'cl-\^iaifitm! 

lb.  s.  16. 

223.  Every  warden  shall  keep  a  register  in  the  form  in  the  Twenty-  Warden  to  kcop 
fourth  Schedule  to  this  Act ;  in  which  he  shall  enter  the  several  com-  complaints"' 
plaints  laid  before  him  with  the  names  and  the  last-known  place  of '^'^^^''.'"y  ^^^'j'"''' 
abode  of  the  parties,  the  nature  of  the  relief  sought,  and  where  the  Twenty-fourtii 
claim  is  pecuniary  the  amount  sought  to  be  recovered  ;  and  every  one  scuediiic. 

of  such  plaints  shall  be  numbered  in  every  year  according  to  the  order 
in  which  they  shall  be  entered. 

224.  Every  person  who  shall  obtain  a  summons  from  a  warden  complainant 
shall  at  the  time  of  obtaining  the  same  specify  the  amount  sought  to  be  ae„mnd  ami 
recovered  by  such  summons  so  far  as  the  demand  shall  be  pecuniary,  jl';y''to^tiL  ""'^ 
and  such  amount  shall  be  entered  in  the  said  register  in  the  proper  warden, 
column  for  that  purpose  ;  and  it  shall  be  lawful  for  the  defendant  at  any 

time  before  the  said  summons  shall  be  heard  to  pay  to  the  warden  such 
amount  together  with  the  costs  incurred  by  the  complainant  in  respect 
thereof  up  to  the  time  of  such  payment  and  of  delivering  the  notice 
next  hereinafter  mentioned  ;  and  notice  of  such  payment  shall  be  com- 
municated by  the  warden  to  the  complainant  by  causing  the  same  to  be 
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Payment  to 
warden  of  less 
tfcan  the 
demand. 
lb.  «.  133. 


'I'ge^'"'"^ '^'"'"'^  fl^'ii"^6red  at  his  usual  or  last-known  place  of  abode  or  business,  and  the 
said  amount  shall  be  paid  to  the  complainant  and  the  said  costs  to  the 
complainant  or  his  attorney  ;  and  after  such  payment  no  other  proceed- 
ing shall  be  brought  in  any  court  in  respect  of  the  demand  in  satisfac- 
tion of  which  such  amount  shall  have  been  so  paid. 

225.  Any  defendant  in  any  proceeding  before  a  warden  for  or 
which  shall  include  a  money  demand  may,  at  any  time  before  the 
summons  shall  be  heard,  pay  to  the  warden  such  sum  of  money  as  he 
shall  think  a  full  satisfaction  for  such  demand  together  with  the  costs 
incurred  by  the  complainant  up  to  the  time  of  such  payment  and  of 
delivering  the  notice  next  hereinafter  mentioned  ;  and  notice  of  such 
payment  shall  be  communicated  by  the  warden  to  the  complainant  by 
causing  the  same  to  be  delivered  as  his  usual  or  last-known  place  of  abode 
or  business,  and  the  said  sum  of  money  shall  be  paid  to  the  complainant 
and  the  said  costs  to  the  complainant  or  his  attorney  ;  but  if  the  com- 
plainant shall  elect  to  proceed  and  shall  recover  no  further  sum  in 
respect  of  such  money  demand  than  shall  have  been  so  paid  to  the 
warden,  he  shall  pay  to  such  defendant  the  costs  incurred  by  him  in  the 
said  proceeding  after  such  payment,  and  the  warden  may  decree  the  same 
accordingly. 

226.  Previously  to  the  issuing  of  any  such  summons  as  aforesaid, 
the  fee  of  two  shillings  and  sixpence  shall  be  paid  by  the  complainant 
to  the  warden  ;  and  the  said  fee  shall  be  deemed  to  be  a  part  of  the 
costs  of  the  hearing. 


Fee  to  be  paid. 
lb.  «.  184. 


Cuiiipljiiiits  not 
to  be  disuiissed 
for  iiifuniiality 
lb.  e.  185. 


Warden  to  make 
roll  of  assessors. 

lb.  X.  186. 


227.  No  complaint  shall  be  dismissed  by  any  warden  because 
of  any  informality  either  in  the  summons  itself  or  in  the  entry  thereof ; 
nor  shall  any  objection  be  taken  or  allowed  to  any  such  summons  or 
complaint  for  any  alleged  defect  or  misnomer  or  inaccurate  deseri])tion 
of  any  person  or  place,  or  on  the  ground  that  the  complainant  shall 
appear  at  the  hearing  of  the  summons  to  be  entitled  to  difl.'erent  relief 
from  that  which  is  sought  thereby  therein,  or  for  any  variance  between 
such  summons  and  the  evidence  adduced  on  the  part  of  the  complainant  ; 
but  such  summons  shall  be  amended  by  the  warden  so  that  the  subject 
matter  in  dispute  between  the  parties  shall  plainly  appear,  and  the 
warden  shall  proceed  to  adjudicate  according  to  the  rights  of  the  parties. 
Provided  always  that  if  it  shall  appear  to  the  warden  upon  the  hearing 
of  the  case  that  the  defendant  has  been  thereby  deceived  or  misled  and 
that  injustice  would  be  done  by  proceeding  at  once  with  the  case,  it 
shall  be  lawful  for  such  warden,  on  such  terms  as  to  costs  or  otherwise 
as  he  shall  think  fit,  to  adjourn  the  further  hearing  of  the  case  to  some 
future  day. 

228.  Every  warden  shall  make  or  cause  to  be  made  a  list  of  persons 
not  less  than  fifty  in  number,  or  of  such  a  number  under  and  as  near 
fifty  as  the  population  of  the  neighbourhood  will  permit,  of  good  repute 
and  who  shall  be  holders  of  miners'  rights  or  business  licences  residing 
within  the  district  wherein  such  warden  shall  have  jurisdiction  ;  and  the 
said  list  shall  be  the  roll  of  warden's  assessors  of  such  district. 


s^uMmoned°by*  ■  1^  shall  be  lawful  for  either  of  the  parties  previously  to  the 

warden.  hearing  of  any  such  complaint  to  require  from  the  warden,  or  for  the 
jb. ».  187.       warden  either,  before  or  during  such  hearing  to  require,  that  such 
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complaint  shall  be  heard  before  such  warden  and  four  assessors  '.'/"' 
and  thereupon  such  warden  shall  summon  before  him  either  orally 
or  in  writing  a  sufficient  number  of  the  persons  Avhosc  names  shall 
appear  upon  such  roll  as  aforesaid,  or,  if  there  shall  be  no  such  roll  or 
if  a  sufficient  number  of  persons  whose  names  shall  be  on  such  roll 
cannot  be  found,  then  of  indifferent  persons  to  act  as  such  assessors, 
until  the  number  of  four  assessors  shall  be  obtained.  Provided  also 
that  before  any  assessors  shall  be  summoned  by  any  warden,  such 
warden  shall  demand  and  receive  the  sum  of  two  pounds  from  the 
person  demanding  assessors  ;  and  each  of  the  assessors  before  whom 
the  complaint  is  heard  shall  be  entitled  to  receive  thereout  the  sum 
of  ten  shilHngs  ;  and  in  case  the  hearing  of  any  complaint  shall  be 
adjourned  to  any  future  day,  the  warden  shall  demand  and  receive 
the  further  sum  of  two  pounds  for  every  such  adjournment,  and  each 
of  the  assessors  shall  be  entitled  to  receive  thereout  the  further  sum  of 
ten  shillings.  Provided  that  where  the  warden  without  a  requisition 
from  either  of  the  parties  shall  summon  assessors,  the  warden  shall 
before  the  hearing  demand  and  receive  from  the  complainant  the  sum 
of  two  pounds  as  aforesaid  and  also  in  case  of  any  such  adjournment 
such  further  sum  of  two  povmds  for  the  payment  of  such  assessors  at 
the  rate  aforesaid  ;  and  any  part  of  any  of  such  sums  which  shall  not 
be  required  for  the  payment  of  assessors  shall  be  returned  to  the 
complainant,  and  the  residue  thereof  thall  eventually  be  paid  as  part 
of  the  cost  of  the  proceeding  by  such  of  the  parties  as  the  warden  shall 
in  that  behalf  direct. 

230.  Either  party  shall  be  admitted  to  challenge  any  number  of 
persons  called  as  assessors  not  exceeding  two  without  assigning  cause, 
and  any  additional  number  provided  he  assigns  of  his  challenge  a 
cause  certain  ;  and  the  truth  of  such  challenges  shall  be  inquired  of  by 
the  warden. 

231.  Any  person  so  summoned  who  without  lawful  excuse  shall  non-auendanee. 
neglect  or  refuse  to  attend  or  to  be  sworn  or  serve  as  such  assessor  ii>-  «•  isQ- 
shall  be  fined  such  sum  of  money  not  exceeding  five  pounds  as  such 

warden  shall  think  fit. 

232.  Before  such  warden  and  assessors  shall  proceed  to  h^ar  oath  to^^e^^ 
any  such  complaint,  such  warden  shall  administer  to  each  of  such  and  warden  .^nd 
assessors  an  oath  in  the  form  in  the  Twenty-fifth  Schedule  to  this  proceed  to  liear 
Act.    Provided  that  if  any  of  such  assessors  shall  be  unwilling  from  dedde."'*^'"^'' 
alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful  for  the  ih. ».  i9o. 
warden  upon  being  satisfied  of  the  sincerit}^  of  such  objection  to  permit  t  weiity-tiitli 
such  person  instead  of  being  sworn  to  make  his  solemn  affirmation  and 
declaration  in  the  words  contained   in  the  Twenty-sixth  Schedule  to  Twenty-sixth 
this  Act,  which  affirmation  and  declaration  shall  be  of  the  same  force 

and  effect  as  if  such  person  had  taken  an  oath  in  the  usual  form  ;  and 
on  such  oath  being  administered  or  affirmation  and  declaration  made, 
such  warden  and  assessors  shall  proceed  to  hear  such  complaint  the 
matter  of  which  shall  be  decided  by  the  assessors  with  the  assistance 
of  the  warden  on  any  point  of  law  ;  and  the  decision  of  the  majority  of 
them  shall  have  the  same  force  and  effect  as  the  decision  of  such 
warden  if  acting  alone  would  have  had  :  but  if  after  the  expiration  of 
two  hours  from  the  time  at  which  the  case  shall  have  been  left  to  the 
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'^^ining Statute  assessors  they  shall  intimate  to  the  warden  that  a  majority  of  them 
cannot  agree  upon  a  verdict,  then  oUch  Avarden  shall  himself  decide 
such  complaint ;  and  every  such  decision  shall  be  carried  into  effect  by 
the  sam.e  or  any  other  warden. 

If  demandfd'!^'  233.  Either  of  the  parties  shall  be  at  liberty,  previously  to  or 
lb.  s.  191.  during  the  hearing  of  any  complaint,  to  apply  to  a  warden  for  in- 
spection to  be  made  by  such  warden  or  warden  and  assessors  of  any 
land  claim  water  race  drain  dam  or  easement  in  dispute  ;  and  if  the 
party  so  applying  shall  satisfy  such  warden  as  to  the  propriety  and 
reasonableness  of  his  application,  such  warden,  if  the  case  be  heard 
before  him  alone,  shall  make  such  inspection  ;  but  if  heard  before 
him  and  assessors,  shall  make  an  order  for  such  inspection  by  the 
assessors  upon  payment  to  the  warden  by  the  party  so  applying  of 
such  sum  (if  any)  and  upon  such  terms  as  to  the  said  warden  shall 
seem  reasonable  ;  and  thereupon  the  warden  and  assessors  shall  make 
such  inspection,  and  any  sum  so  paid  shall  be  appropriated  towards 
defraying  the  expenses  of  the  assessors  by  reason  of  such  inspection  as 
such  warden  may  direct ;  or  if  such  warden  shall  himself  think  that 
any  such  inspection  would  be  proper,  he  shall  if  the  case  be  heard 
before  him  alone  make  such  inspection  ;  or  if  heard  before  him  and 
assessors,  may,  and  if  required  by  the  majority  of  the  assessors  shall, 
make  an  order  therefor,  and  (in  case  of  inspection  by  assessors)  for 
payment  of  the  expenses  thereof  by  such  of  the  parties  as  he  shall 
think  right ;  and  the  money  paid  for  such  expenses  shall  eventually  be 
paid  as  part  of  the  costs  of  the  proceeding  by  such  of  the  parties  as  the 
warden  shall  in  that  behalf  direct. 

OTder  a" survey  234.  If  beforc  or  during  the  hearing  of  any  complaint  it  shall 
appear  to  the  warden  that  it  will  be  necessary  for  a  survey  to  be  made 
of  any  land  or  water  in  dispute,  such  warden  may  order  either  party  to 
cause  such  survey  and  a  plan  thereof  to  be  made  ;  and  the  costs  thereof 
shall  be  deemed  to  be  a  part  of  the  costs  of  the  hearing. 

dec[siontobe  235.  A  miuute  of  every  decision  of  a  warden  or  of  assessors  in 

recorded.  .(.j^g  form  Contained  in  the  Twenty-seventh  Schedule  to  this  Act  or  to 
Twenty^s^vnth  ^^^^  effect  shall  on  the  day  of  the  pronouncing  thereof  be  entered  by 
Schedule.  such  Warden  in  the  register  to  be  kept  as  hereinbefore  provided  ;  and 
such  warden  shall  make  an  order  in  accordance  with  such  decision, 
and  Vvrite  the  same  in  the  said  register  under  the  said  decision  ;  and 
such  decision  with  said  order  so  underwritten  shall  be  signed  by  the 
warden,  and  no  formal  order  or  other  record  of  such  decision  shall  be 
necessary  ;  and  every  such  entry  whether  of  the  decision  of  a  warden 
or  of  assessors  shall  be  made  in  form  as  the  decision  of  the  warden  ; 
and  the  expression  "  decision  of  a  warden  "  where  it  occurs  in  this  Part 
of  this  Act  shall  (if  not  inconsistent  with  the  context  or  subject- 
matter)  be  taken  to  include  the  decision  of  assessors.  A  copy  of 
such  minute  or  order  shall  on  demand  be  given  to  any  of  the  parties 
interested  therein  ;  and  the  decision  of  a  warden  shall  be  binding 
and  conclusive  on  all  parties,  unless  in  cases  where  on  appeal 
therefrom  (where  such  appeal  shall  be  permitted)  the  same  shall  be 
reversed  or  varied  ;  and  a  document  purporting  to  be  any  such  copy, 
signed  and  certified  as  a  true  copy  by  the  warden  who  shall  have  the 
custody  of  such  register  describing  himself  as  having  such  custody, 


to  be  made 
lb.  s.  192 
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shall  at  all  times  be  admitted  in  all  courts  and  places  whatsoever  as  '•  Mininrj  statute 
evidence  of  such  decision  or  order  and  of  such  custody  without  any 
further  proof. 

236.  It  shall  be  la\vful  for  any  warden,  upon  such  terms  (if  any)  wanieu  may 
as  to  payment  of  costs  or  otherwise  as  such  warden  shall  think  fit,  to  rehearing, 
grant  as  often  as  such  warden  shall  deem  proper  a  rehearing  of  any 
complaint  decided  by  him  or  by  assessors  before  him  ;  and  for  that 
purpose  (if  necessary)  to  set  aside  any  decision  or  order  made  on  sucli 
complaint  or  upon  any  rehearing  thereof. 

Provided  that  within  seven  days  after  such  decision  shall  have 
been  made,  the  party  applying  for  such  rehearing  shall  serve  upon  the 
opposite  party  a  notice  that  the  application  therefor  will  be  made  at 
the  expiration  of  two  days  from  the  day  of  the  service  of  such  notice  or 
on  the  first  day  thereafter  on  which  the  same  can  be  heard  ;  and  upoti 
the  hearing  of  such  application  the  warden  shall  fix  the  time  and  place 
for  such  rehearing  if  the  same  shall  be  granted,  and  direct  such  notice 
thereof  to  be  given  and  in  such  manner  as  he  shall  think  right  to  any 
of  the  parties. 

It  shall  be  lawful  for  the  warden  to  direct  or  for  either  of  the 
parties  to  require  that  such  rehearing  shall  be  heard  before  the  warden 
and  four  assessors  ;  provided  that  in  case  of  either  of  the  parties  so 
requiring,  such  party  shall  require  the  same  at  the  time  the  rehearing 
shall  be  granted  or  at  such  other  time  as  the  warden  shall  permit,  and 
shall  also  then  lodge  with  the  warden  the  sum  of  two  pounds  for  the 
assessors,  and  the  provisions  hereinbefore  contained  as  to  hearings  before 
wardens  and  assessors  shall  be  applicable  to  rehearings  before  them. 

On  any  proceeding  before  a  warden  or  warden  and  assessors  it  shall  Warden  may 
be  lawful  for  such  warden  (if  he  shall  think  fit)  to  reserve  any  question  caw^  ^p*"^' 
in  the  form  of  a  special  case  for  the  opinion  of  the  Supreme  Court ;  and 
in  such  case  no  order  shall  be  made  in  respect  of  any  matter  on  which 
such  question  shall  have  been  reserved  until  such  opinion  shall  have 
been  given  ;  and  every  such  special  case  shall  after  it  shall  have  been 
prepared  by  such  warden  be  transmitted  by  him  to  the  Prothonotary  of 
the  Supreme  Court,  who  shall  cause  the  same  to  be  set  down  for 
argument  before  the  said  Supreme  Court,  whose  opinion  when  given 
shall  be  drawn  up  and  submitted  by  said  master  to  the  said  warden, 
who  shall  make  his  order  in  accordance  with  such  opinion.    And  when-    ^^^^  ^ 
ever  any  such  special  case  shall  have  been  reserved,  it  shall  be  lawful 
for  the  warden  who  shall  have  reserved  the  same,  on  the  application  of  '"-^y  i^e  I'ati. 
any  of  the  parties  interested  in  such  case,  to  make  such  order  for  an 
injunction  or  receiver  or  payment  of  money  into  the  hands  of  the  said 
warden  or  otherwise  and  upon  such  terms  as  such  warden  shall  think 
proper. 

237.  In  case  any  such  proceeding  before  a  warden  or  warden  and  Duty  of  warden 

,  .  .  11,  anJ  assessors 

assessors  shall  be  tor  the  recovery  and  possession  oi  any  land  water  race  when  proceeding 
drain  dam  or  reservoir  or  any  share  therein,  such  warden  or  assessors  of  'iand*'&c^^'^^ 
shall  determine  the  right  to  the  same  and  fix  the  boundaries  of  any  such  iv.  s.  195. 
land  or  the  limits  and  quantity  to  be  taken  by  either  of  the  parties  of 
such  water,  if  necessary  so  to  do  for  the  purpose  of  terminating  the  dis- 
pute ;  and  if  the  complainant  shall  succeed,  shall  determine  whether 
any  and  what  sum  in  the  nature  of  mesne  profits  should  be  paid  to  the 
complainant ;  and  in  the  event  of  the  complainant  so  succeeding,  the 
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'^Mining staivie  warden  shall  order  possession  of  such  land  race  drain  dam  reservoir  or 
water  or  share  to  be  delivered  to  the  complainant  and  any  such  sum  to 
be  paid  to  him  ;  and  shall,  or  any  other  warden  may,  cause  such  com- 
plainant to  be  put  into  possession  of  any  such  land  race  drain  dam 
reservoir  or  water  or  share  as  aforesaid,  and  (if  necessary)  cause  or  order 
any  defendant  his  servants  buildings  fixtures  implements  goods  and 
chattels  to  be  removed  therefrom  or  from  such  of  them  as  such  share  or 
interest  shall  be  held  in  or  from  the  using  of  such  water. 

Duty  of  warden       238.  In  case  any  such  proceeding  before  a  warden  or  warden  and 

{iiicl  iisscssors  L  o 

wiien  proceeding  asscssoTs  shall  be  in  respect  of  the  right  to  divert  any  water  or  to 
divert°w"-aterlc.  Tcmove  any  Tcservoir  race  drain  or  dam,  such  warden  or  assessors  shall 
n.  s.  196.       determine  such  right ;    and  if  the  complainant   shall   succeed,  such 
warden  shall  declare  him  at  liberty  to  divert  or  remove  the  same,  and 
may  make  an  order  enjoining  any  defendant  from   preventing  such 
diversion  or  removal. 

?nd  asfeslo^rf^"  ■  In  casc  any  such  proceeding  shall  be  in  respect  of  any 

is'Tn  r'espec't^o?^  cncroachment  or  trespass  upon  or  any  unlawful  interference  with  or 
encroachment,  injury  to  any  such  land  race  drain  dam  reservoir  or  water,  such  warden 
lb.  $.  197.  assessors  shall  determine  the  right  to  the  same  and  fix  the  boundaries 

of  any  such  land  or  the  limits  or  quantity  to  be  taken  by  either  of  the 
parties  of  such  water,  if  necessary  so  to  do  for  the  purpose  of  terminating 
the  dispute  :  and  at  the  same  time  assess  the  amount  to  be  paid  to  the 
complainant  by  way  of  damages  (if  any)  by  reason  of  any  such 
encroachment  trespass  interference  or  injury  found  to  have  been  com- 
mitted ;  and  the  warden  shall  order  such  damages  to  be  paid  accordingly, 
and  that  the  person  found  to  have  encroached  or  trespassed  interfered 
or  injured  as  aforesaid  do  cease  from  such  encroachment  trespass 
interference  or  injury  ;  and  it  shall  be  lawful  for  the  same  or  any  other 
warden  to  cause  the  person  so  found  to  have  encroached  trespassed 
interfered  or  injured  his  servants  implements  goods  and  chattels  to  be 
removed  from  the  land  race  drain  dam  reservoir  or  water  so  encroached 
or  trespassed  upon  interfered  with  or  injured  or  from  the  using  of 
such  water,  and  to  cause  such  complainant  to  be  put  into  possession 
thereof. 

andLsLTore**"  24:0.  In  casc  any  such  proceeding  shall  be  in  relation  to  any  debt 
when  proceeding  qj.  contract  or  to  mouev  due  in  respect  of  any  such  land  or  water  or  any 

in  respect  of  .  .  .  ^  itt  i 

money  due  on  a  share  Or  interest  therein,  or  in  respect  of  any  gold  or  other  metals  or 

contract  . 

lb  e  198  minerals,  or  in  relation  to  any  such  gold  metals  or  minerals  or  to  the 
amount  of  any  contribution  or  other  sum  of  money  (suits  for  the 
recovery  of  which  the  warden  is  hereby  authorized  to  hear  and  deter- 
mine), the  warden  shall  order  any  money  or  damages  or  gold  or  other 
metals  or  minerals  which  he  or  any  such  assessors  shall  find  due  or 
payable  or  deliverable  by  either  of  the  parties  to  the  other  of  them  to 

a  partnM^«hfp!'^  ^®  P^^^  delivered.  And  in  case  such  proceeding  shall  be  in  respect 
of  money  due  or  gold  or  other  metals  or  minerals  deliverable  upon  a 
mining  partnership  account  or  accruing  to  the  complainant  from  any 
mining  partnership  adventure  or  interest,  the  warden  or  the  assessors 
shall  take  the  account  of  such  partnership  adventure  or  interest,  so  far 
as  shall  be  necessary  to  ascertain  what  sum  or  amount  of  gold  or  other 
metals  or  minerals  (if  any)  shall  be  so  due  or  accruing  ;  and  the  warden 
shall  order  any  such  sum  or  gold  to  be  paid  or  delivered. 
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S41.  All  constables  and  police  officers  shall  within  their  severa]  "  Mimrvj  suuute 
jurisdictions  aid  and  assist  the  warden  in  the  execution  of  any  of  the  c^j^gjaJi^s 
duties  imposed  upon  him  by  any  of  the  preceding  sections.  to  assist. 

242.  Whenever  in  or  by  any  decision  in  any  of  the  said  cases  Mode  of  en- 

J  i  j  £  1.111.    forcing  warden's 

before  a  warden  or  a  warden  and  assessors  any  sum  of  money  shall  be  decision  in  case 
awarded  by  way  of  debt  damages  or  costs  or  otherwise  and  the  same    '^f '*oo 
shall  not  be  forthwith  paid,  such  warden,  or  any  other  warden  on  pro- 
duction to  such  other  warden  of  a  copy  of  such  decision  signed  and 
certified  as  a  true  copy  by  the  warden  who  shall  have  the  custody  of  ^ 
the  register  (describing  himself  as  having  such  custody)  in  which  the 
minute  of  such  decision  shall  be  entered  as  hereinbefore  directed,  on 
the  application  of  the  person  entitled  to  receive  such  sum,  or  of  any 
attorney  on  his  behalf,  shall  grant  to  the  party  so  applying  a  warrant 
under  his  hand  in  the  form  in  the  First  Part  of  the  Sixteenth  Schedule  sixteenth 

TlPTPtn  Schedule 
neretO.  First  Part. 

Any  bailiff  of  any  Court  of  Mines  to  whom  such  warrant  shall 
be  deHvered  for  execution,  and  all  constables  and  other  peace  officers 
within  their  several  jurisdictions,  shall  do  and  perform  all  things 
in  respect  of  such  warrant  which  such  bailiff  constables  and  peace 
officers  are  hereinbefore  required  to  do  and  perform  in  respect  of  a 
warrant  issued  out  of  a  Court  of  Mines  in  the  case  of  the  non-payment 
of  money  decreed  or  ordered  to  be  paid  by  such  court. 

Every  such  bailiff  may  by  virtue  of  such  warrant  seize  and  take  such 
property  as  and  dispose  thereof  in  the  manner  he  coiild  seize  take  and 
dispose  thereof  by  virtue  of  such  warrant  issued  out  of  the  Court  of  Mines, 
and  may  and  shall  pay  and  deliver  to  the  party  to  whom  the  warden 
shall  have  granted  such  warrant  any  money  or  bank  notes  which  shall 
be  seized  thereunder  or  a  sufficient  part  thereof,  and  shall  hold  any 
cheques  bills  of  exchange  promissory  notes  bonds  specialties  or  other 
securities  for  money  which  shall  have  been  so  seized  or  taken  as  a 
security  or  securities  for  the  amount  directed  to  be  levied  by  such 
warrant  or  so  much  thereof  as  shall  not  have  been  otherwise  levied  or 
raised  for  the  benefit  of  the  person  to  whom  such  warrant  shall  be 
granted,  who  may  sue  in  the  name  of  the  party  against  whom  any  such 
warrant  shall  have  issued  or  in  the  name  of  any  person  in  whose  name 
such  party  might  have  sued  for  the  recovery  of  the  sum  or  sums  secured 
or  made  payable  thereby  when  the  time  of  payment  shall  have  arrived  ; 
and  all  powers  vested  in  the  person  against  whom  such  warrant  shall 
have  issued  which  such  person  might  legally  execute  for  his  own  benefit 
shall  be  and  are  hereby  by  virtue  of  such  warrant  vested  in  the  said 
baihfi,  to  be  by  him  executed  for  the  benefit  of  the  party  suing  out  the 
warrant. 

Provided  that  the  warden  who  shall  be  applied  to  to  issue 
any  such  warrant  may  withhold  the  issuing  of  the  same,  if  he  shall 
consider  it  juvSt  or  reasonable  so  to  do,  until  after  the  expiration  of 
three  days  from  the  day  on  which  such  decision  shall  have  been  made. 
Provided  also  that  whenever  in  any  of  the  cases  aforesaid  any  order  shall 
be  made  by  a  warden  other  than  or  besides  an  order  for  the  payment  of 
money,  the  same  may  be  enforced  under  the  provisions  of  section  two 
hundred  and  forty -nine  hereof,  but  without  prejudice  to  any  other  mode 
by  which  the  same  may  under  the  provisions  hereof  be  enforced. 
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(&)  Special  Powers  and  Duties. 

'•  Mining  statvic  243.  Notwithstanding  any  of  the  provisions  hereinbefore  con- 
1865"  s.  201.  tained,  it  shall  be  lawful  for  such  warden,  if  he  shall  think  fit,  at  the 
earth  may  be  time  of  the  making  of  any  such  decision  by  him  or  by  any  such 
seized.  assessOTs,  to  ordeT  that  any  auriferous  earth  in  the  possession  of  and 

belonging  to  the  party  by  whom  payment  of  any  sum  in,  respect  of  any 
such  debt  damages  or  costs  shall  be  ordered  to  the  extent  in  value  of 
such  sum  (such  value  to  be  fixed  by  such  warden  or  assessors)  shall  be 
delivered  up  to  the  party  entitled  to  such  sum  by  way  of  satisfaction 
or  in  part  satisfaction  thereof  ;  and  such  warden  shall  forthwith  cause 
such  earth  to  the  extent  aforesaid  to  be  seized  and  delivered  accordingly  ; 
and  thereupon  a  minute  of  such  order  in  the  form  contained  in  the 
Twenty-seventii  Twenty-seveuth  Schedule  to  this  Act  or  to  that  effect  shall  be  entered  and 
Schedule.  signed  in  the  register  aforesaid  ;  and  a  warrant  for  the  balance  only  of 
such  sum  after  deducting  the  value  of  the  earth  seized  and  delivered  as 
aforesaid  shall  be  granted  by  such  warden. 

Warden  may  244.  It  shall  be  lawful  for  any  warden  in  his  discretion,  upon  the 

on^adjacen"*'^'^  application  of  any  person  claiming  to  be  legally  or  equitably  interested 
claim.  jj^  ^j^y  claim  or  in  any  land  comprised  in'  any  lease  (granted  under  the 

lb.  s.  ..02.  provisions  of  any  Act  authorizing  the  granting  of  leases  for  mining  for 
gold  or  for  metals  or  minerals  other  than  gold)  or  in  any  other  land 
adjoining  any  claim  or  land  comprised  as  aforesaid,  by  writing  under 
the  hand  of  such  warden  to  authorize  the  applicant  together  with  a 
mining  surveyor  or  some  experienced  miner  to  enter  upon  any  claim  or 
land  (whether  at  the  time  of  such  application  alienated  from  the  Crown 
or  not  if  any  mining  operations  shall  be  then  carried  on  on  such  land) 
adjoining  such  first-mentioned  claim  or  land  or  other  land  for  the  pur- 
pose of  ascertaining  whether  the  owner  or  occupier  of  the  claim  or  land 
so  to  be  entered  upon  is  encroaching  on  said  first-mentioned  claim  or 
land  or  other  land. 

It  shall  be  lawful  for  the  persons  so  authorized  to  enter  upon 
the  claim  or  land  described  in  such  order,  and  to  descend  any  shafts 
or  mine,  and  for  such  purpose  to  use  the  engines  and  other  machinery 
ordinarily  employed  for  that  purpose  by  the  persons  whose  shaft  or  mine 
shall  be  descended,  and  to  make  such  plans  and  sections  of  the  claim  or 
land  entered  upon  and  of  any  drives  or  other  works  therein  as  shall  be 
necessary  for  the  purpose  aforesaid. 

Every  such  applicant  and  mining  surveyor  or  miner  shall,  before 
entering  on  such  claim  or  land,  make  a  declaration  before  such  warden 
(who  is  hereby  authorized  to  take  the  same)  that  he  the  said  applicant 
surveyor  or  miner  will  not  (except  as  a  witness  in  a  court  of  justice) 
without  the  consent  in  writing  of  the  owner  or  occupier  of  the  claim  or 
land  to  be  entered  upon  divulge  or  cause  to  be  divulged  to  any  person 
whomsoever  any  information  obtained  upon  or  by  such  entry,  save  only 
as  to  whether  such  owner  or  occupier  is  encroaching  on  the  said  first- 
mentioned  claim  or  land  ;  and  every  person  who  shall  act  contrary  to  such 
declaration  shall  forfeit  and  pay  any  sum  not  exceeding  fifty  pounds. 

Warden  may  245.  It  shall  be  lawful  for  any  warden  upon  the  application  of  any 

Sn'notici'.'"*' person  claiming  to  be  legally  or  equitably  interested  in  any  land  claim 
lb. «.  203.       water  race  drain  dam  reservoir  or  easement,  such  ajiplication  to  ])o  made 
on  notice  served  twenty-four  hours  at  least  before  the  time  for  the 
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making  thereof  on  the  parties  interested  in  opposing  the  same  or  such  "  Mimtuj  statute 
of  them  as  shall  appear  to  such  warden  sufficiently  to  represent  the 
parties  so  interested,  in  the  presence  of  such  parties  or  such  of  them  as 
aforesaid  or  in  the  absence  of  any  of  them  upon  whom  service  of  such 
notice  shall  be  proved  to  the  satisfaction  of  the  warden,  to  hear  receive 
and  examine  evidence.  .  *| 

And  thereupon,  if  he  in  his  discretion  shall  think  fit,  and  upon 
such  terms  (if  any)  as  he  may  consider  just,  by  order  under  his 
hand  to  enjoin  any  person  named  in  such  order  from  encroaching 
upon  occupying  using  or  working  such  land  claim  water  race  drain  dam 
reservoir  or  easement,  or  from  seeking  for  washing  out  winning  ex- 
tracting or  removing  any  earth  gold  or  nic-tai  or  mineral  other  than  gold 
taken  from  such  land,  or  from  selhng  or  disposing  of  or  damaging  or 
otherwise  interfering  with  such  land  claim,  water  race  drain  dam  reser- 
voir easement  or  earth  gold  metal  or  mineral  or  any  share  or  interest 
therein  respectively,  or  from  doing  any  act  whereby  the  right  title  or 
interest  of  such  applicant  in  or  to  the  same  might  be  affected  ;  and 
every  such  order  shall  operate  and  be  in  force  for  such  a  period  as  shall 
be  named  therein  imless  the  same  shall  be  sooner  discharged  by  the 
warden  making  the  same  or  by  the  judge  of  any  Court  of  Mines. 

Provided  that  if  endeavours  reasonable  in  the  opinion  of  the  warden 
to  serve  such  of  the  said  parties  as  in  his  opinion  would  be  necessary 
to  represent  the  parties  so  interested  shall  be  proved  to  the  satisfaction 
of  such  warden  to  have  failed,  it  shall  be  sufficient  service  of  such  notice 
if  the  same  shall  be  advertised  in  some  newspaper  circulating  in,  or  if 
none  in,  then  in  the  newspaper  or  one  of  the  newspapers  circulating 
nearest  to,  the  district  in  which  the  subject-matter  of  the  application 
shall  Ije  situated,  and  which  shall  be  published  twenty-four  hours  at  least 
before  the  time  for  the  making  of  the  application  ;  and  on  every  such 
application  the  said  warden  shall  make  such  order  as  to  costs  as  to  him 
shall  seem  just. 

246.  If  by  reason  of  the  pressing  emergency  of  any  particular  case  vvardeu  mny 
it  shall  seem  proper  to  the  warden  so  to  do,  he  may,  on  the  application  fni^seven"uy^^^ 
of  any  such  person  as  last  aforesaid  but  without  any  notice,  by  order  ^^'s '"04'  ' 
under  his  hand  grant  such  injimction  as  last  aforesaid  ;  but  to  be  in  force 

for  a  perion  of  seven  days  only  inclusive  of  the  day  upon  which  such 
order  shall  have  been  made,  or  until  the  same  shall  by  the  said  warden 
be  discharged.  And  no  second  order  for  an  injunction  shall  be  made  for 
the  same  cause  under  this  section  ;  but  any  person  at  whose  instance 
any  injunction  shall  have  been  granted  imder  this  section  shall  be  at 
liberty,  at  any  time  before  the  expiration  of  the  said  period  of  seven  days 
as  well  as  thereafter,  to  apply  under  the  provisions  of  the  section  next 
preceding  for  an  injunction  for  any  longer  period. 

247.  It  shall  be  lawful  for  any  warden,  upon  the  application  of  any  warden  nmv 
party  to  any  proceeding  on  summons  before  him  (such  application  to  be  gou'^&J;'"'*'''^ 
made  on  notice  served  twelve  hours  at  least  before  the  time  for  the  ib.  s.  -zo-,. 
making  thereof  on  the  parties  interested  in  opposing  the  same  or  such 

of  them  as  shall  appear  to  such  warden  sufficiently  to  represent  the  par- 
ties so  interested)  in  the  presence  of  such  parties  or  such  of  them  as 
aforesaid  or  in  the  absence  of  any  of  them  upon  whom  service  of  such  notice 
hall  be  proved  to  the  satisfaction  of  such  warden,  by  order  under  hisSj 
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Form  of  order. 
lb.  «.  206. 
Twenty-eighth 
Schedule. 


' '  Mining  Statute  hand  to  direct  any  person  party  to  or  interested  in  such  proceeding  to 
deposit,  within  the  time  or  times  mentioned  in  such  order  with  any 
person  or  at  any  place  named  in  such  order,  in  the  name  of  such  warden 
or  of  any  other  person  mentioned  in  such  order  to  abide  the  decision  of 
such  warden  or  of  any  assessors  who  may  be  summoned  in  any  such  pro- 
ceeding, any  earth  gold  or  any  metal  or  mineral  other  than  gold  or  any 
money  or  other  chattel  described  in  such  order  which  may  then  be  or 
which  at  any  time  before  the  final  termination  of  such  proceeding  may 
come  into  the  possession  power  or  control  of  such  person  party  to  or 
interested  in.  such  proceeding,  and  the  right  to  which  will  in  the  opinion 
of  such  warden  be  put  in  issue  in  the  course  of  such  proceeding.  Pro- 
vided that  service  of  the  notice  hereby  required  may  be  made  by  adver- 
tisement under  the  circumstances  and  in  the  manner  mentioned  in  the 
section  next  preceding  but  one  as  to  the  notice  by  that  section  required. 

248.  Every  order  made  by  a  warden  under  any  of  the  four  next 
preceding  sections  may  be  in  the  form  contained  in  the  Twenty-eighth 
Schedule  to  this  Act  or  to  that  effect,  without  any  further  recital  than 
is  directed  by  such  form  ;  and  every  such  order  shall  (except  the  warden 
shall  otherwise  order)  be  served  by  delivering  a  copy  to  the  person  to 
be  bound  thereby  and  at  the  same  time  showing  the  original  order  if 
such  person  shall  require  to  see  the  same  ;  and  every  such  order  shall 
be  entered  by  the  warden  who  shall  have  made  the  same  in  the  register 
to  be  kept  by  him  as  aforesaid.  Provided  that  if  the  warden  shall  see 
fit  so  to  order,  it  shall  be  sufficient  service  of  any  injunction  order,  or  of 
any  order  directing  gold  metals  or  minerals  or  other  property  to  be 
deposited,  to  publish  a  copy  of  such  order  in  such  newspaper  and  to  affix 
a  copy  thereof  in  such  conspicuous  place  at  or  near  the  property  in 
dispute  (if  any)  as  the  warden  shall  direct. 

249.  In  case  any  person  named  in  any  of  such  orders  (not  being 
an  order  for  the  payment  of  money)  and  intended  to  be  bound  thereby 
shall  disobey  the  same,  it  shall  be  lawful  for  any  person  entitled  to  the 
benefit  thereof  to  obtain  a  summons,  in  the  form  in  the  Nineteenth 
Schedule  to  this  Act,  from  the  warden  by  whom  such  order  shall  have 
been  made  or  any  other  warden,  requiring  the  party  so  disobeying  to 
appear  at  such  time  and  place  as  shall  be  directed  by  the  said  summons 
before  the  same  or  any  other  warden  to  show  cause  why  he  should  not 
be  committed  to  prison  for  disobedience  of  such  order,  and  stating  in 
what  respects  the  same  has  been  disobeyed  ;  and  such  summons  may 
by  order  of  such  warden  be  made  returnable  at  any  place  before  the 
same  or  any  other  warden  ;  but  without  such  order  such  summons  shall 
be  made  retui'nable  at  the  place  where  and  before  the  warden  by  whom 
it  shall  be  issued  ;  and  such  summons  shall  be  served  personally  or  at 
such  place  or  upon  such  person  or  in  such  other  manner  as  the  warden 
may  under  the  special  circumstances  of  the  case  direct.  If  the  person 
so  summoned  shall  appear  in  pursuance  of  such  summons  or  shall  not 
attend  as  required  by  such  summons  and  no  sufficient  excuse  shall  be 
shown  for  his  not  so  attending,  it  shall  be  lawful  for  the  warden  before 
whom  such  summons  shall  be  returnable  to  inquire  into  the  matters  men- 
tioned in  such  summons  on  affidavit  or  on  the  oath  of  one  or  more  than 
one  credible  witness,  or  upon  both  oath  and  afiidavit ;  and  if  it  shall 
appear  to  such  warden  that  the  person  so  sunmioned  has  in  fact 
knowingly  disobeyed  such  order,  it  shall  be  lawful  for  such  warden,  if 
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under  all  the  circumstances  of  the  case  he  shall  think  fit,  to  order  that "  Mining  statute 
such  person  be  committed  to  prison  ;  and  thereupon  the  said  warden  shall 
without  any  previous  notice  or  summons  to  the  person  so  ordered  to  be 
committed  issue  a  warrant  in  the  form  in  the  Twenty-ninth  Schedule  xweuty-ainth 
to  this  Act  or  to  the  like  efEect ;  and  the  bailiff  of  the  Coiirt  of  Mines  of  °" 
the  district  in  which  such  order  shall  have  been  made  and  the  keeper  of 
the  gaol  to  whom  such  warrant  shall  be  directed  shall  respectively  exe- 
cute and  obey  the  said  warrant ;  and  all  constables  and  other  peace 
officers  within  their  several  jurisdictions  shall  aid  and  assist  in  the 
execution  of  the  same. 

250.  Whenever  any  person  shall  be  in  custody  under  any  such  Prisoner  may  be 
warrant  as  last  aforesaid,  it  shall  be  lawful  for  the  officer  in  whose  prrformam"." 
custody  such  person  may  be,  on  receiving  an  order  for  that  purpose  208. 
under  the  hand  of  the  warden  by  whom  such  order  of  commitment  shall 
have  been  made  or  of  a  judge  of  a  Court  of  Mines,  from  time  to  time  to 
bring  such  person  before  such  warden  or  judge  ;  and  it  shall  be  lawful  for 
such  warden  or  judge  either  verbally  to  remand  such  person  to  his  former 
custody  ;  or,  if  it  shall  appear  to  such  warden  or  judge  that  such  person 
has  either  performed  the  order  for  disobedience  of  which  such  person 
shall  have  been  committed  or  has  paid  to  the  person  obtaining  such 
order  of  commitment  or  to  the  warden  by  whom  such  order  of 
commitment  was  made  or  to  the  clerk  of  the  court  of  which 
such  judge  shall  be  judge  in  behalf  of  such  last-mentioned  person  full 
compensation  for  the  breach  of  such  j)art  of  the  order  as  can  no  longer 
be  performed  together  with  all  costs  subsequent  to  the  pronouncuig  of 
such  order,  including  the  costs  of  obtaining  the  commitment  or  that 
otherwise  under  the  special  circumstances  of  the  case  it  would  be 
proper  so  to  do,  verbally  to  order  the  person  so  in  custody  to  be  forth- 
with discharged  on  such  condition  as  to  performance  of  so  much  of  the 
order  as  then  remains  to  be  and  is  capable  of  being  performed  as  such 
judge  or  warden  shall  direct,  and  such  person  shall  be  discharged 
accordingly  ;  or  it  shall  be  lawful  for  such  warden  or  judge  on  being 
satisfied  of  the  matters  aforesaid,  instead  of  causing  the  person  so  in 
custody  to  be  brought  before  hhii,  by  order  under  his  hand  directed  to 
such  officer  to  order  the  immediate  discharge  of  such  person,  who  shall 
be  discharged  accordingly. 

251.  Any  such  order  of  commitment  as  last  aforesaid  may  (if  the  Order  may  Ik- 
special  circumstances  of  the  case  shall  appear  to  any  such  warden  to  "  _ 
warrant  it)  be  made  by  such  warden  ex  parte  and  without  notice,  on     '  ' 
proof  by  affidavit  only  of  the  wilful  disobedience  of  the  order  for  the 
disobeying  of  which  such  order  of  commitment  shall  be  applied  for  :  and 

upon  such  ex  parte  order  being  made  under  the  hand  of  the  said  warden, 
such  warrant  as  aforesaid  may  be  issued,  and  the  person  ordered  to  be 
committed  may  be  dealt  with  as  if  an  order  of  commitment  had  been 
made  as  hereinbefore  directed. 

252.  Whenever  any  sum  of  money  awarded  by  way  of  debt  oeruflcate  of 
damages  or  costs  in  or  by  any  decision  of  any  warden  shall  remain  tardi'Jfnmy  bp 
unsatisfied  in  the  whole  or  in  part,  the  warden  who  shall  have  the  H':'^  i,"  <^'"'"* 
custody  of  the  register  in  which  such  decision  shall  be  registered  shall,  n'""'^' 
on  the  application  of  the  person  entitled  to  receive  such  debt  damages 
or  costs  or  of  any  attorney  on  his  behalf,  grant  to  the  party  so  applying 
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^Mining  statute  a  certificate  in  the  form  contained  in  the  Thirtieth  Schedule  to  this  Act 
Thirtisth  to  the  Uks  efJect ;  and  it  shall  be  la\vful  for  such  person  to  file 

Schedule.  ^he  Said  certificate  with  the  clerk  of  the  Court  of  Mines  of  the  district 
in  which  such  decision  shall  have  been  made  ;  and  thereupon  such  pro- 
ceedings may  be  had  as  hereinbefore  provided  for  in  the  event  of  any 
such  certificate  being  so  filed.  Provided  that  on  such  application  as 
aforesaid  the  warden  shall  grant  to  the  person  so  applying  a  certificate 
in  the  form  in  the  Second  Part  of  the  Sixteenth  Schedule  to  this  Act, 
directed  to  the  clerk  of  any  Court  of  Mines  ;  and  such  certificate  if 
forwarded  to  such  clerk  shall  be  filed  by  him  ;  and  thereupon  execution 
may  issue  as  upon  a  decree  or  order  of  the  Court  to  the  clerk  of  Avhich 
such  certificate  shall  be  directed.  Provided  also  that  the  signature  to 
such  certificate,  purporting  to  be  the  signature  of  a  warden  having 
jurisdiction  within  the  district  with  the  clerk  of  the  Court  of  Mines  of 
which  the  certificate  shall  be  filed,  shall  be  sufficient  warrant  to  such 
clerk  to  act  upon  such  certificate. 


ixteenth 
Schedule. 
Part  II. 


Mode  of 
enforcing 

•arden's  order 

■here  not 

pccially 
provided  for. 

lb.  s.  211. 


253.  Whenever  any  warden  is  empowered  or  required  by  this  Part 
of  this  Act  to  cause  any  act  to  be  performed,  and  the  mode  of  perform- 
ing such  act  is  not  otherwise  expressly  provided  for,  it  shall  be  lawful 
for  any  person  verbally  authorized  by  such  warden  and  in  his  presence 
or  for  any  peace  officer  or  constable  authorized  in  writing  under  the 
hand  of  such  warden  to  perform  such  act ;  and  all  peace  officers  and 
constables  shall  if  thereunto  required  aid  and  assist  any  warden  or 
person  authorized  as  aforesaid  in  the  performance  of  liis  duty  under 
this  Part  of  this  Act. 


Appeal. 
lb.  8.  212. 


Act  No.  14ti 
.  18. 


Thirty-firs-t 
Schedule. 


(c)  Appeals. 

254.  Any  per.son  who  shall  be  desirous  of  appealing  from  the 
decision  of  a  warden  upon  any  hearing  or  rehearing  of  a  case  before  him 
or  before  him  and  assessors  in  cases  where  such  de<"if"'on  is  not  hereby 
declared  to  be  final,  and  whether  the  decision  be  a  di^^missal  of  the  case 
or  otherwise,  may  appeal  from  the  same  to  the  Court  of  Mines  of  the 
district  within  which  such  decision  shall  have  been  pronounced  at  that 
sitting  of  such  court  which  next  after  the  expiration  of  one  month 
from  the  day  of  the  making  of  such  decision  shall  be  held  nearest  to  the 
place  at  which  such  decision  shall  have  been  made.  Provided  that  such 
person  shall  within  ten  days  from  the  day  of  the  making  of  such 
decision  deposit  with  the  clerk  of  such  court  at  the  place  where  such 
sitting  is  to  be  held  the  sum  of  ten  pounds  to  abide  the  costs  of  such 
appeal,  and  shall  also  within  the  same  ten  days  serve  upon  the  parties 
interested  in  supporting  such  decision  or  upon  such  of  them  as  shall 
appear  to  such  court  to  represent  all  the  parties  interested  or  in  case  no 
such  person  can  be  found  upon  the  warden  before  whom  or  before  whom 
and  assessors  the  case  in  which  such  decision  shall  have  been  made  was 
lieard,  a  notice  in  writing  in  the  form  in  the  Thirty-first  Schedule  to 
this  Act  stating  the  intention  to  appeal  and  the  grounds  of  such  appeal 
and  the  time  and  place  at  which  such  appeal  will  be  heard. 


scrviro  of  notice       256.  If  either  party  to  any  proceeding  in  a  warden's  court  shall 
"lb  T'l'ii         appear  by  attomey,   notice  of  appeal  may  be  served  upon  such 
attorney. 
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256.  Any  warden  may  if  satisfied  by  affidavit  tliat  any  person  Act  No.  uc> 
named  as  a  respondent  in  any  notice  of   appeal  under   the  last  pre-  ^^vanicm  may 
ceding  section  but  one  cannot  after  diligent  inquiry  for  him  be  found,  or  '^^^^^^  lervlce  of 
cannot  from  any  cause  by  reasonable  exertion  be  served  with  such  notice  not  ke  of  appeal, 
of  appeal  within  the  time  by  this  Part  of  this  Act  limited  for  service 

thereof,  order  that  service  of  such  notice  of  appeal  upon  such  person  or 
in  such  manner  as  by  such  order  shall  be  directed  shall  be  deemed  good 
service  upon  such  respondent,  and  service  of  such  notice  of  appeal  in  the 
manner  directed  ly  sach  order  within  the  time  Hmited  by  this  Part  shall 
be  good  service  to  all  intents  and  purposes.     Before  any  appeal  shall  copy  of  com- 
be heard  as  provided  for  in  the  last  l3ut  one  preceding  and  next  following  de('is'ion"of  tue 
sections  hereof  the  appellant  shall  deliver  to  the  clerk  for  the  use  of  the  de'Mvered°on'' 
court,  or  shall  see  that  there  be  provided  for  the  use  of  the  court  a  copy  appeal, 
of  the  complaint  before  the  warden  and  a  copy  of  the  decision  thereon 
which  is  appealed  against. 

257.  Such  appeal  shall  be  heard  at  such  sitting  of  such  court  or  at  coirt  to  make  \ 
such  other  place  within  the  mining  district  and  at  such  time  as  the  ..  Mining  statute 
judge  of  such  court  shall  by  writing  under  his  hand  direct ;  and  such  i**^^"  -i^- 
court  shall  proceed  to  make  an  order  reversing  or  varying  such  decision 

or  dismissmg  such  appeal ;  and  all  such  orders  shall  be  final  and 
conclusive  on  the  parties  ;  and  the  judge  shall  (if  necessary)  order  pay- 
ment of  money  or  the  delivery  of  possession  of  any  claim  land  race 
drain  dam  reservoir  or  water  gold  or  other  metals  or  minerals  or  other 
property  to  the  person  who  was  the  complainant  before  the  warden,  or 
restitution  of  any  claim  land  or  water  gold  or  other  metals  or  minerals 
or  other  property  as  the  case  may  require  ;  and  in  and  by  such  order  the 
said  court  may  make  such  order  with  respect  to  the  costs  of  the  appeal  ^^.^ 
and  of  the  proceeding  appealed  from  as  such  court  shall  think  fit.  * 

258.  Previously  to  the  hearing  of  any  complaint,  the  parties  Agreement  to 
thereto  may  agree  to  accept  the  decision  of  the  warden  or  assessors  as  f'^L*''?"'''';,  ,  , 

.  ,°  „      ,      ^      ,  1  r  1  ^  MimngStiHute 

the  case  may  be  as  final  ;  and  a  memorandum  of  every  such  agreement  ises  •■ «.  214. 
shall  be  entered  by  the  warden  in  the  register  to  be  kept  by  him  as 
hereinbefore  provided  ;  and  no  appeal  shall  in  such  case  be  made 
from  the  decision  of  the  warden  or  of  the  assessors  as  the  case  may  be. 

259.  If  upon  the  hearing  of  such  appeal  the  subject-matter  of  the  fppg^f^j^'J.g 
dispute  shall  appear  to  the  court  before  which  the  appeal  shall  be  heard  less  than  twenty 
not  to  exceed  in  value  twenty  pounds,  the  appellant  shall  not  although  ^covered  unless 
he  succeeds  be  entitled  to  receive  any  costs  of  such  appeal  from  the  speciauircuni- 
opposite  party,  unless  the  court  shall  be  of  opinion  that  the  special  1*^°^*^^,^^^" 
circumstances  of  the  case  entitle  the  appellant  to  costs.  ib. «.  215. 

260.  Every  such  appeal  shall  (unless  an  issue  shall  be  directed  ^pP'J.^''b*°judgo 
or  the  trial  of  any  fact  by  assessors  be  required  as  hereinafter  men-  aione  unless 
tioned)  be  heard  and  determined  by  the  judge  alone  ;  and  no  ground  of  required, 
appeal,  excepting  those  stated  in  the  notice  of  appeal,  shall  be  entered  "'■ 

upon,  unless  the  judge  shall  allow  either  before  or  at  the  hearing  other  no  ground  of 
grounds  to  be  added,  upon  such  terms  as  to  adjournment  costs  or  ^^^^''tg^jQ 
otherwise  as  he  may  think  fit.  be  entered  on. 

261.  Upon  the  hearing  of  any  such  appeal  the  court  may  (if  it  shall  Assessors  may 
think  fit)  direct  an  issue  to  be  tried  at  such  time  as  it  shall  appoint  ^jI's^^it'. 
before  such  court  and  six  assessors  ;  and  either  of  the  parties  to  any  such 

1832  i.  I. 


82 


MINES  ACT  1890. 


[54  Vict. 


■■  Mining  statute  appeal  may  require  that  some  question  of  fact  material  to  the  issue  in 
the  appeal  shall  be  tried  before  such  court  and  six  assessors  ;  the  verdict 
of  a  majority  of  which  assessors  shall  in  both  cases  be  received  ;  and 
whenever  any  question  of  fact  shall  be  tried  on  the  requisition  of  any  of 
the  parties,  the  court  fh  pronouncing  its  order  on  the  appeal  shall  act 
on  the  verdict  found  on  such  trial  ;  but  whenever  an  issue  shall  be  tried 
on  the  direction  of  the  court,  the  court  in  pronouncing  such  order  shall 
act  or  not  on  the  verdict  found  on  such  trial  as  it  shall  think  right,  and 
shall  have  power  before  pronouncing  such  order  to  direct  any  other  trial 
or  trials  of  such  issue.  Provided  that  no  appellant  shall  be  entitled  so 
to  require,  unless  at  the  time  of  his  depositing  the  said  sum  of  ten 
pounds  with  the  clerk  as  aforesaid  he  shall  given  notice  to  such  clerk  that 
he  does  so  require  ;  and  in  the  notice  of  appeal  he  shall  inform  the 
respondent  thereof  ;  and  no  respondent  shall  be  entitled  so  to  require, 
unless  ten  clear  days  before  the  sitting  of  the  court  at  which  the  appeal 
is  to  be  tried  he  shall  give  notice  to  such  clerk  that  he  does  so  require, 
and  serve  a  notice  upon  the  appellant  stating  that  he  has  so  required. 
Provided  also  that  the  party  so  requiring  shall  at  the  time  v/hen  he  shall 
so  require  pay  into  court  for  assessors,  over  and  above  the  sum  of  ten 
pounds  which  if  appellant  he  is  to  deposit  with  the  clerk  as  aforesaid, 
the  sum  of  six  pounds  twelve  shillings  to  be  dealt  with  in  like  manner 
as  the  sum  of  six  pounds  twelve  shillings  to  be  paid  for  assessors 
in  original  proceedings  in  the  Courts  of  Mines  is  hereby  directed  to  be 
dealt  with. 

Prjvi^ions  as  to  262.  The  provisions  of  the  sections  hereof  in  regard  to  the  trial  of 
i)'roc=ediugs  in  issues  and  of  questions  of  fact  in  original  proceedings  in  the  Court  of 
appHcabie^to"'^''  Miucs,  and  in  regard  to  the  persons  from  whom  assessors  are  to  be 
appe.ai3.°  chosen  and  to  the  summoning  and  other  proceedings  in  respect  of 
jb.  s.  218.  assessors,  shall  be  applicable  to  the  trial  of  such  issues  and  questions  of 
facts  in  the  case  of  appeals  to  the  Courts  of  Mines. 

In  cases  of  263.  Whenever  any  such  appeal  shall  have  been  brought  or  be 

injunction  &c.  about  to  be  brought,  it  shall  be  lawful  for  the  warden  from  whose 
procec.ifngs  may  dccisiou  the  appeal  shall  be  or  be  about  to  be  brought,  on  the  appli- 
/i'r'-'  o  cation  of  any  of  the  parties  interested  in  such  appeal,  to  make  such 
order  for  an  injunction  or  receiver  or  payment  of  money  into  the  hands 
of  the  warden  to  abide  the  event  of  the  appeal  or  for  stay  of  proceedings 
or  otherwise  and  ujjon  such  terms  as  he  shall  think  proper  ;  but  without 
such  order  or  an  order  to  the  same  ef?ect  by  the  judge  of  the  court  in 
which  the  appeal  shall  be  brought,  no  appeal  shall  operate  as  a  stay  of 
proceedings  ;  and  such  order  the  said  warden  may  at  any  time  thereafter 
if  he  think  fit  discharge. 

Ai)poal3  from  264.  No  appeal  from  the  decision  of  a  warden  to  the  Court  of  Mines 

of  the  district  within  which  such  decision  shall  have  been  pronounced 
n'mol'd^'f'  '^'^^'l  impeded  or  shall  lapse  or  from  the  coming  into  operation 
A^t^Xu  44G  liereof  shall  be  deemed  to  be  impeded  or  to  have  lapsed  in  consequence 
»■  »•  of  the  office  of  judge  of  the  said  court  being  vacant  by  the  death  removal 

(;essation  or  resignation  of  the  judge  thereof  ;  but  any  appeal  whether 
the  same  shall  or  shall  not  have  been  partly  heard  may  be  commenced 
or  prosecuted  bc^fore  the  succeeding  judge  at  the  same  place  and  as 
nearly  as  may  be  at  the  same  time  as  it  would  have  been  before  the 
preceding  judge  if  remaining  in  office. 


No.  1120.] 


MINES  ACT  1890. 


83 


265.  Upon  the  hearing  or  rehearing  of  any  appeal  frona  a  warden  ^"^^Z"- 
or  upon  any  proceeding  before  a  warden  or  a  warden  and  assessors  either  Parties  may 
party  to  any  such  appeal  or  proceeding  may  apply  to  the  judge  or  warden  or  wardin'ttf^ 
to  reserve  any  question  of  law  in  the  form  of  a  special  case  for  the  opinion  ca^eTr  opTnTdn 
of  the  Supreme  Court,  which  opinion  such  Supreme  Court  is  to  give,  and  '^JJ^^l"'"""' 
in  such  case  proceedings  may  be  stayed  upon  such  terms  as  the  judge 
or  warden  shall  think  fit  until  such  opinion  shall  have  been  given  ;  and 
every  such  special  case  shall  after  it  shall  have  been  prepared  by  such 
judge  or  warden  be  transmitted  by  the  clerk  of  the  Court  of  Mines  or 
the  warden  to  the  Prothonotary,  who  shall  cause  the  same  to  be  set  down 
for  argument  before  the  said  Supreme  Court ;  and  whenever  any  such 
question  shall  have  been  reserved  it  shall  be  lawful  for  the  judge  or 
warden  who  shall  have  reserved  the  same  on  the  application  of  any  of 
the  parties  interested  to  make  sacli  order  for  an  injunction  or  receiver 
or  payment  of  money  into  court  or  into  the  hands  of  the  said  warden 
or  otherwise  and  upon  such  terms  as  such  judge  or  warden  shall  think 
proper. 

263.  If  the  judge  or  the  warden  shall  refuse  upon  any  such  appli-  Proceedings  on 

^  J-  r  -1  iiiiT_  J    refusalto  reserve 

cation  to  reserve  any  such  question  as  aforesaid  no  order  shall  be  made  special  case, 
in  respect  of  any  matter  on  which  such  special  case  shall  have  been  *• 
applied  for  until  after  the  expiration  of  ten  days  from  the  day  of  such 
refusal,  and  the  costs  of  and  occasioned  by  such  delay  shall  be  in  the 
discretion  of  such  judge  or  warden. 

267.  VvTien  the  judge  or  the  warden  shall  refuse  to  reserve  any  when  judge  or 
such  question  as  aforesaid  the  applicant  may  within  ten  days  after  the  T  case'the  ^ 
day  of  such  refusal  apply  to  the  Supreme  Court  for  an  order  nisi  calling  ma''/o"der  one* 
on  such  judge  or  warden  and  also  upon  the  opposite  party  to  show  cause  *°  stated, 
why  any  such  question  should  not  be  reserved  for  the  opinion  of  such 
Supreme  Court,  and  the  said  Supreme  Court  may  make  the  same  absolute 

or  discharge  it  with  or  without  costs  as  it  may  think  proper  ;  and  the  judge 
or  warden  upon  being  served  with  any  such  order  absolute  shall  reserve 
such  question  of  law  accordingly  for  the  opinion  of  such  Supreme  Court. 

268.  As  soon  as  the  opinion  of  the  Supreme  Court  shall  have  been  opinion  of  the 
given  upon  any  such  special  case  the  Prothonotory  shall  cause  the  same  ^  brdraw^a'up* 
to  be  drawn  up,  and  shall  transmit  the  same  to  the  clerk  of  the  Court  t"  court^i"'**'^'^ 
of  Mines  or  warden  ;  and  the  judge  or  warden  who  shall  have  reserved '^^'"'i'*  °'"  "'"''•i'"' 
the  same  shall  make  his  order  in  accordance  with  the  opinion  given  on  binding  on 
such  special  case,  and  the  Supreme  Court  may  upon  the  argument  of     j  25. 
any  such  special  case  as  aforesaid  make  such  order  with  respect  to 

costs  as  it  may  think  proper  ;  and  no  appeal  upon  any  question  of  law 
raised  by  any  such  special  case  shall  lie  from  a  warden,  or  from  a  warden 
and  assessors,  to  a  Court  of  Mines  against  any  decision  and  order  made 
in  accordance  with  any  such  opinion  of  the  said  Supreme  Court,  but 
the  same  shall  be  binding  and  conclusive  upon  all  parties. 

269.  After  any  appeal  against  the  decision  of  any  warden  or  Mode  of 
a.s83Ssors  shall  have  been  determined,  if  such  appeal  shall  be  dismissed,  dedMon^after 
it  shall  be  lawful  for  any  warden  to  proceed  to  enforce  such  decision  in  ^pp'*'; 

the  same  manner  as  such  warden  might  have  done  if  no  such  appeal  had  isei'"*"!' 220."'* 
been  brought ;  and  in  case  any  such  decision  shall  be  varied  upon  appeal, 
the  decision  so  varied  shall  be  deemed  to  be  the  decision  of  the  warden 
whose  decision  shall  have  been  appealed  against. 

F  2 
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'^Mining statute  It  shall  be  lawfiil  foi  any  warden  to  proceed  to  enforce  tlie  decision 
as  so  varied  in  the  same  manner  as  if  it  had  been  the  original  decision 
and  no  such  appeal  had  been  brought. 

Provided  always  that  if  any  decision  when  so  affirmed  or  varied 
shall  contain  an  award  of  debt  damages  and  costs  or  either  of  them 
and  the  same  shall  not  have  been  previously  paid  or  satisfied,  or  in 
case  any  decision  of  the  Court  of  Mines  reversing  the  decision  of  the 
warden  shall  contain  an  award  of  debt  damages  and  costs  or  either  of 
them  or  an  order  for  payment  or  repayment  of  money,  and  the  same 
shall  not  forthwith  or  within  the  time  limited  for  that  purpose  be  paid 
or  satisfied,  it  shall  be  lawful  for  the  clerk  of  the  court,  on  the  applica- 
tion of  the  person  entitled  to  such  debt  damages  and  costs  or  either  of 
them  or  to  such  money  and  without  any  summons  or  notice  to  the  person 
required  to  pay  the  same,  forthwith  to  issue  execution  for  the  amount 
thereof  in  the  same  manner  as  if  the  same  had  been  recovered  by  an 
original  proceeding  in  the  said  court ;  and  in  case  such  court  shall  order 
that  any  money  received  by  any  respondent  under  the  decision  appealed 
against  shall  be  paid  into  court,  and  the  same  shall  not  forthwith  or 
within  the  time  hmited  for  that  purpose  be  paid  into  court,  or  in  case 
such  court  shall  decree  costs  against  any  party  to  such  appeal  and  the 
same  shall  not  be  paid  within  the  time  limited  for  that  purpose,  it  shall 
be  lawful  for  the  clerk  of  such  court  (upon  the  application  of  the  person 
entitled  to  receive  the  same  and  without  any  summons  or  notice  to  the 
person  required  to  pay  the  same)  forthwith  to  issue  execution  for  the 
.  amount  thereof  in  the  same  manner  as  upon  any  decree  of  the  said 
court  for  payment  of  money,  or  in  case  the  said  court  of  appeal  shall 
order  that  possession  of  any  such  land  race  drain  dam  reservoir  or  water 
as  is  hereinbefore  mentioned  or  of  any  gold  or  other  metals  or  minerals  or 
of  any  share  or  interest  therein  respectively  shall  be  delivered  or  restored 
to  any  party  to  the  appeal,  then  it  shall  be  lawful  for  any  warden,  and 
he  is  hereby  required,  to  cause  possession  thereof  to  be  delivered  or  re- 
stored to  such  party,  and  (if  necessary)  for  that  purjiose  to  cause  to  be 
removed  from  any  such  land  race  dam  reservoir  or  water  any  other 
person  his  servants  goods  and  chattels  :  and  all  constables  and  other  peace 
officers  shall  assist  him  in  doing  so. 

(3)  Miscellaneous  Provisions. 

Party  im-  270.  It  shall  bc  lawful  for  any  person  in  custody  under  any  order 

discharged  by  of  commitment  made  under  this  part  of  this  Act,  upon  giving  reasonable 
/6^r22i*^°"*  ^^^^^^  *o  person  (or  to  one  of  such  persons  if  more  than  one)  on 
whose  application  such  order  was  granted  or  if  such  person  or  none  of 
such  persons  can  be  found  to  the  judge  or  warden  by  whom  such  order 
was  made,  to  apply  in  a  summary  way  on  affidavit  to  the  Supreme 
Court  for  his  discharge  ;  and  it  shall  be  lawful  for  such  court  in  its 
discretion  and  on  such  terms  (if  any)  as  he  shall  think  fit,  by  order 
under  his  hand  directed  to  the  gaoler  or  other  person  in  whose  custody 
such  applicant  may  be,  to  direct  that  such  applicant  shall  be  discharged, 
and  such  applicant  shall  be  discharged  accordingly.  Provided  that  it 
shall  not  be  lawful  for  such  court  upon  such  application  to  inquire  into 
the  merits  of  the  decree  or  original  order  on  which  the  order  of  commit- 
ment was  founded. 
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271.  If  the  judge  of  any  Court  of  Mines  or  any  warden  shall  not  ^rf^-^vo.  446 
arrive  at  the  court-house  or  place  before  one  o'clock  in  the  afternoon  of  ^i^^^ 

any  day  upon  which  the  holding  of  a  Court  of  Mines  or  Warden's  Court  aijoum  court 

J        J      sr  o  1  1    11  1  1  <2      1      absence  oi 

as  the  case  may  be  at  such  court-house  or  place  shall  have  been  fixed  judge, 
or  to  which  the  sitting  of  such  court  shall  have  been  adjourned,  the 
clerk  of  the  Court  of  Mines  or  warden's  clerk  as  the  case  may  be  shall 
open  such  court  and  adjourn  the  same  to  such  day  as  shall  be  directed 
by  the  judge  or  warden,  and  in  default  of  such  direction  or  in  the  event 
of  the  death  or  resignation  of  the  judge  or  warden,  to  such  day  as  he 
shall  think  fit. 

272.  All  fees  charges  and  sums  of  money  which  shall  or  may  be  Fees  how 
imposed  or  made  payable  under  this  Part  of  this  Act,  and  for  which  m'^'J^J^^  j^'^jj^c 
no  other  mode  of  recovery  shall  be  directed,  shall  be  recoverable  in  a  ^^"^ "  *•  222. 
summary  manner  before  any  justice  being  a  warden. 

273.  All  summonses  plaints  answers  notices  decrees  orders  Documonts  may 
warrants  and  other  documents  whatsoever  used  in  any  proceedings  m  or  i)rint. 

any  court  or  before  any  warden  under  this  Part  of  this  Act  or  in  relation 
to  any  such  proceedings  may  be  in  writing  or  in  print  or  partly  in  one 
and  partly  in  the  other,  notwithstanding  that  they  or  any  of  them  may 
be  hereinbefore  directed  to  be  in  writing  ;  and  the  expression  "  written 
pleadings "  hereinbefore  used  or  in  any  schedule  hereto  shall  mean 
pleadings  written  or  printed  or  partly  written  and  partly  printed. 

274.  The  provisions  of  any  Act  not  hereby  or  otherwise  repealed,  Jurisdiction  and 

r      •  ■     •  J-  i.-  ■  J   i  iT_        •      duties  of  court 

conferrmg  any  jurisdiction  or  imposing  any  duty  upon  or  otherwise  judges  clerks 
relating  to  any  Court  of  Mines  or  any  judge  thereof,  or  any  clerk  of  such  unfieTother^ 
court,  or  upon  any  warden  existing  immediately  before  the  passing  of  ^'-'^^  preserved, 
this  Act,  shall  apply  to  the  Courts  of  Mines  and  judges  and  clerks 
thereof  and  to  the  wardens  established  and  appointed  under  this  Act. 


275.  Any  of  the  parties  to  any  suit  or  appeal  or  to  any  pro- summons  to 

witnesses. 
lb.  s.  225. 


ceedings  before  a  warden  or  warden  and  assessors  or  to  the  trial  of  any 


issue  or  question  of  fact  or  to  any  examination  under  the  provisions 
hereinbefore  contained  for  the  examination  of  debtors  summoned  for 
examination  may  obtain  at  the  office  of  the  clerk  of  the  court  or  of  the 
warden  as  the  case  may  be  summonses  to  witnesses,  to  be  served  at  the 
option  of  such  party  either  by  himself  or  his  agent  or  by  the  bailiff  of 
the  court,  with  or  without  a  clause  requiring  the  production  of  books 
deeds  papers  and  writings  in  their  possession  or  under  their  control. 

273;  All  affidavits  to  be  used  in  any  Court  of  Mines  or  before  Wlio  may  take 
a  judge  thereof  or  in  any  proceeding  before  a  warden  shall  and  may  ^^^'^^^^g'e 
be  sworn  before  any  judge  of  the  Supreme  Court,  or  any  commis- 
sioner for  taking  affidavits  in  that  court,  or  before  the  judge  of  any 
County  Court  or  of  any  Court  of  Mines,  or  any  warden  or  justice  of 
the  peace. 

277.  It  shall  be  lawful  for  any  party  to  any  suit  or  appeal  or  to  Appearance  in 
any  proceeding  before  a  warden  or  warden  and  assessors  or  to  the  trial  attorney! 
of  any  issue  or  question  of  fact  in  any  Court  of  Mines  or  to  any  such  ib. «.  227. 
examination  as  aforesaid,  or  for  an  attorney  of  the  Supreme  Court  being 
an  attorney  acting  generally  in  the  matter  for  such  party  but  not  an 
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•^Mining statute  attorney  retained  as  an  advocate  by  sucli  first-mentioned  attorney,  or 
for*a' barrister  retained  by  or  on  bebalf  of  such  party  on  either  side,  to 
address  the  court  and  examine  and  cross-examine  the  witnesses  ;  and 
generally  in  any  proceeding  in  a  Court  of  Mines  or  before  a  warden  the 
parties  thereto  may  be  respectively  represented  by  any  such  attorney  or 
barrister,  but  subject  to  such  regulations  as  the  judge  may  from  time 
to  time  prescribe  for  the  orderly  transaction  of  the  business  of  the 
court ;  and  in  every  proceeding  before  a  warden  the  party  who  begins 
shall  have  the  right  to  reply. 

Fees  to  counsel  278.  The  fces  to  bc  allowed  to  barristers-at-law  and  attorneys 
and  attornejs  practising  in  any  Court  of  Mines  or  before  a  warden  for  appearing  or 
lb.  s.  228.  acting  on  behalf  of  any  other  person  in  any  suit  appeal  or  other  pro- 
ceeding in  such  court  or  in  any  proceeding  before  a  warden,  and  to 
accountants  engineers  surveyors  and  other  scientific  persons  whose 
assistance  shall  be  obtained  in  any  such  s\iit  appeal  or  proceeding,  and 
the  expenses  to  be  paid  to  witnesses,  shall  be  fixed  by  some  scale  in  the 
general  rules  to  be  made  as  hereinafter  mentioned  ;  and  such  fees  and 
expenses  shall  together  with  the  court  fees  or  fees  in  proceedings  before 
a  warden  be  deemed  costs  in  the  suit  appeal  or  other  proceedings  unless 
the  court  or  judge  or  the  warden  shall  otherwise  order. 

Clients  may  279;  It  shall  be  lawful  for  the  judge  of  any  Court  of  Mines  upon 

of  "bilk  and"  the  application  of  any  person  who  shall  have  employed  any  attorney  or 
Tb^s'^lzQ^^^  barrister  in  any  suit  appeal  or  other  proceeding  in  such  court  or  before 
such  judge,  or  for  a  warden  upon  the  application  of  any  person  who 
shall  have  employed  any  attorney  or  barrister  in  any  proceeding  before 
him  or  before  him  and  assessors,  to  issue  a  summons  requiring  any 
attorney  or  any  barrister  (who  in  the  opinion  of  such  judge  or  warden 
shall  not  have  been  bond  fide  instructed  by  an  attorney)  to  appear  before 
such  judge  or  warden  at  a  time  and  place  named  in  such  summons  ;  and 
at  such  time  and  place  upon  the  appearance  of  such  attorney  or  barrister 
or  upon  proof  of  due  service  of  such  summons  such  judge  or  warden 
shall  proceed  to  tax  the  charges  and  fees  of  such  attorney  or  barrister 
for  any  such  proceedings  in  such  court  or  before  such  judge  or  warden  ; 
and  if  in  the  opinion  of  such  judge  or  warden  the  charges  or  fees  of 
such  attorney  or  barrister  are  unreasonable,  it  shall  be  lawful  for  such 
judge  or  warden,  notwithstanding  any  contract  between  the  parties,  by 
order  under  his  hand  to  direct  such  attorney  or  barrister  to  repay  any 
part  of  such  charges  or  fees  ;  and  such  order  if  made  by  a  judge  may 
be  filed  with  the  clerk  of  any  court  holden  under  this  Part  of  this  Act 
within  the  district  to  which  such  judge  shall  belong  ;  and  the  same  and 
also  any  such  order  made  by  a  warden  may  bc  enforced  in  the  same 
manner  as  any  decree  of  the  court  or  order  of  the  warden  for  payment 
of  money. 

Allowance  and  280.  It  sliall  be  lawful  for  the  judge  in  cases  of  suits  and  all  other 
coats.'""  °'  proceedings  before  the  court  of  which  he  shall  be  judge  or  before 
lb.  s.  230.  himself,  or  for  the  warden  in  all  proceedings  before  him  or  him  and 
assessors,  in  his  discretion  to  give  or  refuse  to  either  party  the  costs  of 
the  suit  hearing  rehearing  appeal  or  other  proceeding  before  such  court 
judge  or  warden  or  any  part  thereof ;  and  in  case  of  giving  them, 
to  give  them  in  his  discretion  as  between  party  and  party,  or  as  between 
solicitor  and  client,  and  in  order  to  abolish  the  expense  and  delay 
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occasioned  by  the  taxation  of  costs  after  the  hearing,  the  judge  shall,  "  Minin'j  Slulute 

either  at  the  hearing  or  rehearing  of  any  such  suit  appeal  or  other 

proceeding  or  at  the  time  of  pronouncing  his  decision  or  of  making  any 

order  under  this  Part  of  this  Act,  and  the  warden  shall,  at  the  time 

when  the  decision  of  him  or  of  him  and  assessors  shall  be  pronounced 

or  any  order  made  by  him  under  this  Part,  tax  the  costs  of  such  suit 

hearing  rehearing  appeal  or  proceedings  to  be  paid  by  the  plaintiff  or 

defendant ;  and  the  amount  of  costs  to  be  paid  by  either  or  any  of  the 

parties  shall  form  part  of  the  decree  or  order  of  the  court  or  judge  or 

warden  ;  and  in  default  of  any  special  direction  each  party  shall  pay 

his  own  costs. 

281.  Whenever  any  suit  or  other  proceeding  is  brought  before  *  j^,y|'^^'^^';J.Vrac^^^^^^ 
warden  or  in  a  Court  of  Mines  or  before  a  judge  of  such  court  which  when'suitstrucic 
such  warden  court  or  judge  has  no  jurisdiction  to  try,  such  suit  or  other  j  irisdiction. 
proceeding  shall  be  dismissed,  and  such  warden  court  or  judge  shall  ah^Nu.  ue 
have  power  to  award  costs  in  the  same  manner  and  to  the  same  extent 

and  such  costs  shall  be  recoverable  in  the  same  manner  as  if  such 
warden  court  or  judge  had  jurisdiction  in  the  matter  of  such  suit  or 
other  proceeding  and  the  plaintiff  had  not  appeared  or  had  appeared 
and  failed  to  prove  his  case. 

282.  If  any  person  shall  wilfully  insult  the  judge  or  any  warden  ^^^'^^p*  °f 
or  any  assessor  or  any  clerk  bailiff  or  officer  of  any  court  holden  VLndei    inning  statute 
this  Act  during  his  sittings  or  attendance  in  court  or  before  such  ^^^^ "  *•  23i.j« 
warden,  or  shall  wilfully  interrupt  the  proceedings  of  any  such  court 

or  before  any  warden,  or  being  summoned  or  examined  as  a  witness  in 

any  suit  appeal  or  proceeding  in  any  such  court  or  before  a  warden 

shall  refuse  to  be  sworn  or  to  answer  any  lawful  question,  or  shall  in 

the  opinion  of  the  judge  of  the  said  court  or  of  such  warden  be  guilty 

of  wilful  prevarication,  or  if  any  person  shall  in  any  way  misbehave  in 

court  or  before  a  warden  during  his  sitting  as  such  warden  or  be  guilty 

of  any  contempt  whatsoever  of  any  such  court,  it  shall  be  lawful  for 

the  judge  or  warden  (if  he  shall  think  fit)  to  commit  any  such  offender 

to  prison  for  any  time  not  exceeding  two  months,  or  to  impose  on  any 

such  offender  a  fine  not  exceeding  ten  pounds  for  every  such  offence, 

and  in  default  of  immediate  payment  thereof  to  commit  the  offender  as 

aforesaid  for  any  time  not  exceeding  two  months  unless  the  fine  be 

sooner  paid  ;  and  in  either  of  the  cases  aforesaid  a  warrant  in  the  form 

contained  in  the  Thirty-second  Schedule  to  this  Act  shall  and  may  be  Thirty-second 

issued  by  such  judge  or  warden,  and  shall  be  good  and  valid  in  law 

without  any  other  order  summons  or  adjudication  whatsoever  ;  and  the 

baihff  and  gaoler  to  whom  the  same  shall  be  addressed  shall  obey  the 

same. 

283.  If  any  claim  shall  be  made  to  or  in  respect  of  any  goods  or  interpleader, 
chattels  taken  in  execution  under  any  process  issued  out  of  any  Court 

of  Mines  or  by  a  warden  or  in  respect  of  the  proceeds  or  value  thereof 
by  any  person  not  being  the  party  against  whom  such  process  shall 
have  issued,  it  shall  be  lawful  for  the  clerk  of  such  court  or  for  such 
warden  upon  application  of  the  officer  charged  with  the  execution  of 
such  process  as  well  before  as  after  any  action  brought  against  such 
officer  to  issue  a  summons  calling  before  the  said  court  or  such  warden 
as  well  the  party  issuing  such  process  as  the  party  making  such  claim  ; 
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"  Mining  Statute  and  thereupon  any  action  which  shall  have  been  brought  in  the  Supreme 
Court  or  in  any  County  Court  in  respect  of  such  claim  shall  be  stayed  ; 
and  the  court  in  which  such  action  shall  have  been  brought  or  any 
judge  thereof,  on  proof  of  the  issue  of  such  summons  and  that  the  goods 
and  chattels  were  so  taken  in  execution,  may  order  the  party  bringing 
such  action  to  pay  the  costs  of  all  proceedings  had  upon  such  action 
after  the  service  upon  him  of  such  summons  issued  out  of  the  Court  of 
Mines  or  by  the  warden  ;  and  such  last-mentioned  court  or  the  warden 
shall  adjudicate  upon  such  claim  and  make  such  order  between  the 
parties  in  respect  thereof  and  of  the  costs  of  the  proceedings  as  to  it  or 
him  shall  seem  fit ;  and  such  order  may  be  enforced  in  like  manner  as 
any  order  made  in  any  suit  brought  in  such  court  or  on  any  proceedings 
before  such  warden  as  the  case  may  be. 

uiM^"***'""  °^  284.  In  all  cases  in  which  any  particular  number  of  days  not 
Act  No.  446  expressed  to  be  clear  days  is  prescribed  by  this  Part  of  this  Act  the 
*■  computation  of  time  shall  be  exclusive  of  the  first  and  inclusive  of  the 

last  day,  unless  the  last  day  shall  fall  upon  a  Sunday  or  holiday  in 

which  case  it  shall  be  exclusive  of  that  also. 

Power  to  make  285.  It  shall  be  lawful  for  the  Chief  Justice  of  the  Supreme  Court 
^"^Milingsuu'iue  ^^^^  ^^^7  ^wo  or  more  of  the  judges  of  the  Courts  of  Mines  from  time  .to 
1865  " «.  233.  time,  but  subject  to  this  Part  of  this  Act,  to  frame  such  general  rules  as 
to  them  shall  seem  expedient  for  and  concerning  and  so  far  as  not 
'  herein  provided  for  the  pleadings  practice  and  proceedings  of  the  courts 
holden  under  this  Part  either  in  their  original  or  appellate  jurisdiction, 
and  the  practice  and  proceedings  in  cases  before  the  wardens,  and  for  the 
execution  of  the  process  of  such  courts  and  issued  by  such  wardens  and 
in  relation  to  any  of  the  provisions  of  this  Part  which  relate  to  the  courts 
to  be  holden  thereunder  and  to  proceedings  before  wardens  and  as  to 
which  there  may  arise  any  doubts  ;  and  also  to  frame  forms  for  every 
matter  or  proceeding  in  the  said  courts  or  before  such  wardens  for  which 
they  shall  think  it  necessary  that  a  form  should  be  provided  and  not  in 
this  Part  already  provided  for  ;  and  for  and  concerning  the  fees  to  be 
paid  to  barristers-at-law  and  attorneys  practising  in  the  said  courts  and 
before  wardens  and  the  expenses  to  be  paid  to  witnesses  in  the  said 
courts  and  before  wardens  ;  and  from  time  to  time  to  rescind  or  alter  any 
such  rule  or  form  ;  and  the  rules  and  forms  so  framed  shall  be  observed 
and  used  in  all  the  said  courts  or  in  proceedings  before  the  wardens  as 
the  case  may  be  ;  and  in  any  case  not  expressly  provided  for  herein  or  by 
the  said  rules  the  general  principles  of  practice  in  the  Supreme  Court 
may  be  adopted  and  applied  at  the  discretion  of  the  judge  of  any  Court 
of  Mines  to  suits  and  proceedings  in  his  court  and  of  the  warden  to  pro- 
ceedings before  him  ;  and  all  such  rules  as  aforesaid  shall  from  and  after 
the  expiration  of  the  time  fixed  therein  for  the  commencement  thereof 
be  of  the  same  force  and  effect  as  if  the  same  had  been  enacted  by  the 
Legislature. 

Orders  in  286.  Evcry  Order  in  Council  made  for  the  purposes  of  this  Division 

nXrto  i)e*\ai(i  of  this  Part  of  this  Act,  and  all  general  rules  framed  under  the  power 
i'ari[amont.      hereinbefore  contained,  shall  be  published  in  the  Government  Gazette  ; 
lb.  t.  234.        and  every  such  order  and  all  such  rules  respectively  shall  be  laid  before 
both  Houses  of  Parliament  within  fourteen  days  after  the  making  thereof 
respectively  if  Parliament  be  sitting,  and  if  Parliament  be  not  sitting 
then  within  fourteen  days  after  the  then  next  meeting  of  Parliament, 
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DIVISION  3. — PENALTIES.  "  Mining  Statute 

186.'>  "  s.  233. 

287.  Any  person  who  shall  cut  or  remove  any  live  or  dead  timber  penalty  for 
or  any  earth  from  or  who  shall  mine  or  employ  any  other  person  to  omlp^uom'' 
mine  in  or  shall  cut  or  construct  any  race  drain  dam  or  reservoir  through 

or  upon  any  Crown  lands  applied  to  any  public  \ise  or  purpose  or 
hond  fide  used  or  excepted  as  mentioned  in  sections  fifteen  and  seven- 
teen of  this  Act  without  being  authorized  so  tj  do  as  hereinbefore 
mentioned  shall  be  hable  to  the  penalties  by  law  imposed  for  the 
unauthorized  occupation  of  Crown  lands.  And  auy  person  not  being  the 
holder  of  a  business  hcence  issued  under  this  Act  or  any  Act  repealed 
by  this  Act  who  shall  carry  on  or  follow  any  business  on  any  gold-field, 
and  any  holder  of  a  business  licence  who  shall  occupy  for  the  purpose 
of  residence  and  business  or  either  any  greater  extent  of  land  than  he 
is  hereby  or  by  any  Act  repealed  by  this  Act  entitled  to  occupy,  or 
(except  so  far  as  authorized  by  any  such  repealed  Act)  any  land  within 
one-quarter  of  a  mile  of  any  town  village  or  hamlet  or  of  land  situated 
in  any  township  and  previously  sold  or  advertised  or  specified  as  about 
to  be  offered  for  sale,  and  any  holder  of  a  miner's  right  or  business 
licence  who  shall  occupy  for  the  purpose  of  residence  any  greater  extent 
of  land  than  he  is  entitled  to  occupy  under  this  or  any  such  repealed 
Act,  shall  be  liable  on  conviction  to  forfeit  and  pay  for  the  first  offence 
a  penalty  not  exceeding  ten  pounds,  and  for  the  second  offence  a  penalty 
not  exceeding  twenty  pounds  and  not  less  than  ten  pounds,  and  for 
the  third  or  any  subsequent  offence  a  penalty  not  exceeding  fifty  pounds 
nor  less  than  twenty  pounds.  Provided  that  no  conviction  shall  take 
place  for  any  second  or  subsequent  offence  committed  within  fourteen 
clear  days  from  the  previous  conviction. 

288.  If  any  person  tendering  his  vote  under  this  Part  of  this  Act  Penalty  for 

Oil  educes 

shall  knowingly  and  wilfully  make  a  false  answer  to  any  of  the  questions  connected  with 

aforesaid  or  personate  or  attempt  to  personate  any  voter  or  attempt  to     ^  236 

vote  more  than  once  at  the  same  election,  or  if  any  returning  officer 

shall  knowingly  and  wilfully  make  a  false  return  of  the  number  of  votes 

for  any  candidate  at  any  election  under  this  Part,  or  if  any  returning 

officer  or  deputy  returning  officer  shall  wilfully  falsify  or  fraudulently 

suppress  any  voting  paper,  such  person  or  such  returning  officer  or 

deputy  returning  officer  shall  be  guilty  of  a  misdemeanor  ;  and  shall 

on  conviction  thereof  before  any  competent  court  be  sentenced  to 

imprisonment  either  with  or  without  hard  labour  at  the  discretion  of 

the  court  for  some  period  not  exceeding  twelve  months. 

289.  Any  person  who  shall  infringe  any  lawful  by-law  of   any  penalty  for 
mining  board  shall  on  conviction  thereof  before  a  competent  court  forfeit  law!''^^ 
and  pay  for  every  such  offence  a  penalty  not  exceeding  ten  pounds  :  i>>. «.  237. 
and  every  such  penalty  shall  be  recovered  in  a  summary  way  before  a 
justice  being  also  a  warden. 

290.  If  any  warden  appointed  under  this  Act    shall  knowingly  penalty  on 
adjudicate  in  any  matter  in  which  he  shall  have  any  pecuniary  interest,  rf'hlte"ested.^ 
he  shall  be  guilty  of  a  misdemeanor  ;   and  shall  on  conviction  before  any  ib.  s.  238« 
competent  court  be  liable  to  a  fine  and  imprisonment  or  both  in  the 
discretion  of  such  court. 
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"Mining  Statute 
1855  "  s.  23.1. 
Penalty  for 
e.jtortion. 


Assault  on 
warden  and 
other  offences. 

lb.  s.  240. 


Penalty  on 
wi'ness 
neglecting  to 
appear. 

lb.  s.  241. 


Penalty  on  cle 
or  b  iililf  hold 
other  oflics'a  o 
anting  as 
counsel  Ac. 

Jb.  8.  242. 


291.  Any  officer  appointed  under  this  Part  of  this  Act  or  employed 
in  putting  the  same  or  any  of  the  powers  thereof  into  execution,  or  any 
clerk  or  assistant  of  such  officer  who  shall  wilfully  and  corruptly  exact 
take  or  accept  any  fee  sum  or  reward  whatsoever  other  than  and  except 
such  fees  or  sums  as  are  or  shall  be  appointed  and  allowed  respectively 
as  aforesaid  for  or  on  account  of  anything  done  or  to  be  done  by  virtue 
erf  this  Part  or  on  any  account  whatsover  relative  to  putting  this  Part 
into  execution,  shall  on  conviction  thereof  before  any  competent  court 
forfeit  and  pay  any  sum  not  exceeding  fifty  pounds,  and  shall  be  for 
ever  incapable  of  serving  or  being  employed  under  this  Part  in  any 
office  of  profit  or  emolument. 

29.^.  Any  person  who  shall  assault  obstruct  or  resist  any  warden 
or  any  person  duly  authorized  by  any  warden  so  to  do  in  lawfully 
entering  upon  any  claim  or  land  or  in  performing  any  other  act 
authorized  hereby  or  any  bailif?  or  other  officer  or  any  clerk  or  assistant 
of  such  bailiff  or  officer  or  any  inspector  or  other  person  in  the  perform- 
ance of  his  duty  or  in  the  exercise  of  his  powers  under  this  Part  of  this 
Act,  or  any  person  who  after  being  removed  by  any  warden  under  the 
provisions  of  this  Part  from  any  claim  or  other  place  shall  forcibly  or 
clandestinely  retake  or  retain  or  endeavour  to  retake  or  retain  possession 
thereof  or  of  any  portion  thereof  or  of  any  share  therein,  or  who  after 
any  decision  of  a  warden  that  any  complainant  is  entitled  to  use  for 
mining  purposes  or  to  divert  any  water  (such  decision  not  having  been 
altered  on  rehearing  or  reversed  on  appeal)  shall  resist  such  complainant 
or  his  agents  in  such  use  or  diversion,  or  who  upon  or  in  consequence  of 
the  decision  of  any  warden  or  assessors  against  him  shall  assault  or 
threaten  to  assault  any  person  in  whose  favour  such  decision  shall  have 
been  made,  shall  on  conviction  thereof  before  any  two  justices  forfeit 
any  sum  not  exceeding  fifty  pounds  ;  and  in  default  of  payment  shall 
be  liable  to  be  imprisoned  for  any  period  not  exceeding  six  months. 

293.  Any  person  on  whom  any  summons  issued  out  of  any  Court 
of  Mines  or  by  any  warden  requiring  such  person  to  appear  as  a  witness 
in  such  court  or  before  such  warden  shall  have  been  served  personally 
or  in  such  other  manner  as  shall  be  directed  by  the  rules  to  be  framed 
as  aforesaid  and  to  whom  at  the  same  time  j\ayment  or  tender  of  his 
expenses  shall  have  been  made  on  the  scale  hereinbefore  mentioned,  and 
who  shall  refuse  or  neglect  without  sufficient  cause  to  a])pear  according 
to  the  tenor  of  such  summons,  or  who  having  so  appeared  shall  refuse 
to  be  sworn  or  answer  any  lawful  question,  shall  on  conviction  thereof 
before  any  two  justice^  forfeit  and  pay  any  sum  not  exceeding  ten 
pounds  ;  but  no  such  conviction  shall  exempt  such  person  from  any  action 
for  disobeying  such  summons. 

29 i.  Every  person  who  being  a  clerk  of  any  Court  of  Mines  or  the 
nK  partner  of  such  clerk  or  a  person  in  the  service  or  employment  of  any 
such,  clerk  or  of  his  partner  shall  accept  the  office  of  bailiff  of  such 
court,  or  who  being  a  bailiff  of  such  court  or  the  partner  of  any  such 
bailiff  or  a  person  in  the  service  or  employment  of  any  such  bailiff  or  of 
his  partner  shall  accept  the  office  of  clerk  in  the  execution  of  this  Part 
of  this  Act,  and  also  every  officer  of  any  such  court  who  shall  be  by 
himself  or  his  partner  in  any  way  directly  or  indirectly  concerned  as 
counsel  attorney  or  agent  for  any  party  in  any  proceeding  in  the  said 


rk 


Ko.  1120.] 


MINES  ACT  1890. 


91 


court,  shall  for  every  such  offence  on  conviction  thereof  before  a  com-  "  Mining  statute 
petent  court  forfeit  and  pay  the  sum  of  one  hundred  pounds  with  full 
costs  of  suit  to  any  person  who  shall  sue  for  the  same  by  action  at  law. 

295.  Notwithstanding  the  recovery  of  any  penalty  under  this  Part  Recovery  of 

of  this  Act,  any  person  shall  be  entitled  to  enforce  any  civil  remedy  barcivilremedy. 
which  he  may  have  by  reason  of  the  act  or  default  in  respect  of  which     »•  2i3. 
the  penalty  shall  have  been  recovered. 

296.  No  proceedings  under  this  Part  of  this  Act  shall  be  removed  Pmcceciings  nnt 
or  removable  into  the  Supreme  Court,  save  and  except  as  hereinbefore  into  Supreme 

^97.  Any  person  who  shall  feel  himself  aggrieved  by  any  convic-  Appeal  to 
tion  or  order  of  any  justice  or  justices  under  this  Part  of  this  Act  may  ^^"^^^^^'""^ 
appeal  from  any  such  conviction  or  order  to  the  next  Court  of  General 
Sessions  of  the  Peace  which  shall  be  held  nearest  to  the  place  where 
such  conviction  or  order  shall  have  been  given  or  made  ;  and  the  execution 
of  every  such  conviction  or  order  so  appealed  from  shall  be  suspended  in 
case  such  person  shall  with  two  or  more  sufficient  sureties  immediately 
before  such  justice  or  justices  enter  into  a  bond  or  recognisance  to  Her 
Majesty  in  the  sum  of  fifty  pounds,  which  bond  or  recognisance  respec- 
tively such  justice  or  justices  is  and  are  hereby  authorized  and  required 
to  take  ;  and  such  bond  or  recognisance  shall  be  conditioned  to  prosecute 
such  appeal  with  effect  and  to  be  forthcoming  to  abide  the  determina- 
tion of  the  said  Court  of  General  Sessions  and  to  pay  such  costs  as  the 
said  court  shall  award  on  such  occasion  ;  and  such  Court  of  General 
Sessions  is  hereby  authorized  and  required  to  hear  and  determine  the 
matter  of  the  said  appeal  ;  and  the  decision  of  such  last-mentioned 
court  shall  be  final  to  all  intents  and  purposes. 

298.  Notwithstanding  anything  hereinbefore  contained,  no  person  incapacitytosue 
shall  be  entitled  to  institute  proceedings  in  any  court  holden  under  this  "igiJ}?"' ^ 
Part  of  this  Act  or  in  any  other  court  or  before  any  warden  to  recover  i'"-  «•  -t^- 
possession  of  any  land  occupied  by  virtue  of  any  miner's  right  issued  under 

this  Part  or  of  any  f;hare  in  such  land,  or  to  recover  any  damages  for  or 
to  restrain  the  occupation  of  or  encroachment  upon  such  land  or  any 
part  thereof,  or  to  obtain  any  relief  as  tenant  in  common  joint  tenant 
co-partner  or  co-adventurer  in  any  such  land  against  his  tenant  in 
common  joint  tenant  co-partner  or  co-adventurer,  unless  such  person 
shall  have  been  the  holder  of  a  miner's  right  or  included  in  a  consoli- 
dated miner's  right  at  the  time  when  his  alleged  title  to  recover  such 
possession  or  damages  or  to  obtain  such  relief  first  arose  or  accrued. 

Part  II. — Mining  on  Private  Property. 

299.  In  the  construction  and  for  the  purposes  of  this  Part  of  this  mtrr  .r.tition. 
Act  the  following  terms  shall  if  not  inconsistent  with  the  context  ov  -  The  Mimnr; on 
subject-matter  have  the  respective  meanings  hereby  assigned  to  them  ihm'^s^^^ 
(that  is  to  say)  : — 

"  Earth  "  shall  include  any  rock  stone  quartz  clay  sand  soil  and  '  Earth." 
mineral : 

"  Gold  "  shall  signify  as  well  any  gold  or  silver  as  any  earth  con-  "  Gold." 
taining  gold  or  silver  or  having  gold  or  silver  mixed  in  the 
substance  thereof  or  set  apart  for  the  purpose  of  extracting 
gold  or  silver  therefrom  : 
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"  The  Mining  on 
Priv.  Prop.  Act 
1881." 

"  Minister." 

"  Mining  lease." 


'  To  ini;:e.' 


Owner.' 


"  Private  land." 

"  The  Mining  on 
Priv,  Prop. 
Amend.  Act 
1888  "  s.  3. 


Siib-tributer." 


"  Tributcr." 


"  Warden.' 


Register  and 
registration 


Mining 


''  The  Mining  on 
Priv.  Prop.  Act 
1884  "  s.  8. 


Lease  or 
agre.iment  may 
be  enforced 
when  mining 
lease  taken  out. 

III.  s.  9. 


"  Minister "  shall  mean  the  responsible  Minister  of  the  Crown 
for  the  time  beino;  administering  this  Part  of  this  Act : 

lease "  shall  mean  a  lease  from  the  Governor  in 
Council  for  mining  purposes,  that  is,  the  searching  for 
winning  working  getting  making  merchantable  carrying 
away  or  disposing  of  mines  and  minerals  or  purposes  con- 
nected therewith,  and  shall  include  a  grant  or  licence  for 
mining  purposes  : 
"  To  mine  "  shall  mean  to  disturb  remove  cart  away  wash  sift 
smelt  refine  crush  or  otherwise  to  deal  with  any  earth  by 
any  mode  or  method  whatsoever  for  the  purpose  of  obtaining 
gold  therefrom  : 

"  Owner "  shall  include  a  mortgagee  and  lessee  and  shall  also 
include  all  parties  who  being  seised  or  possessed  of  and  for 
the  time  being  entitled  to  the  receipt  of  the  rents  and  profits 
of  any  private  land  or  any  estate  or  interest  therein  are  under 
a  disability  to  sell  and  convey  the  same  : 

"  Private  land  "  shall  mean  any  land  alienated  from  the  Crown 
before  the  twenty-ninth  day  of  December  One  thousand 
eight  hundred  and  eighty-four  for  any  estate  in  fee  simple 
at  law  or  in  equity  : 

"  Sub-tributer  "  shall  mean  any  person  who  has  made  an  agree- 
ment with  a  tributcr  upon  the  terms  of  paying  a  portion  of 
the  gold  taken  from  such  land  to  such  tributer  for  the 
right  to  mine  in  or  on  land  held  by  such  tributer  under  a 
tribute  agreement,  and  shall  also  mean  any  person  who  has 
made  such  an  agreement  with  another  sub-tributer  : 

"Tributer"  shall  mean  any  person  who  has  made  an  agreement 
with  any  person  other  than  the  owner  claiming  the  right  to 
mine  in  or  on  any  land  derived  from  such  owner  upon  the 
terms  of  paying  a  portion  of  the  gold  taken  from  such  land 
to  such  owner  or  last- mentioned  person  for  the  right  to 
mine  therein  or  thereon  : 

"  Warden "  shall  mean  one  of  Her  Majesty's  wardens  of  the 
gold-fields  in  and  for  Victoria  or  in  and  for  any  district 
thereof  who  has  jurisdiction  over  the  land  applied  for  on 
lease  or  the  greater  part  thereof. 

300.  A  register  shall  be  kept  for  the  purposes  of  this  Part  of  this 
Act  in  accordance  with  regulations  to  be  made  by  the  Governor  in 
Council,  and  registration  of  any  lease  purporting  to  give  the  right  to 
mine  in  or  on  private  land  or  of  any  agreement  for  mining  in  or  on 
private  land  shall  consist  in  recording  in  such  register  particulars  or 
such  lease  or  agreement. 

301.  If  any  such  lease  or  agreement  as  aforesaid  be  registered, 
then  upon  the  execution  of  a  mining  lease  of  the  private  land  the  subject 
of  such  lease  or  agreement,  such  lease  or  agreement  may  with  regard 
to  all  reservations  covenants  and  provisoes  therein  contained  and  all 
matters  arising  under  it  and  with  regard  to  the  rights  derived  through 
it  of  all  j)arties  claiming  a  right  to  mine  on  such  private  land  be  en- 
forced on  and  from  the  date  of  such  mining  lease  in  the  same  manner 
as  if  it  had  been  an  agreement  or  contract  made  under  the  provisions  of 
this  Part  of  this  Act. 


No.  1120.] 


MINES  ACT  1890. 


93 


30.?.  Every  such  lease  or  agreement  shall  at  the  expiration  of  the    The  Minin'j  on 
mining  lease  of  the  private  land  the  subject  of  such  lease  or  agreement  xiu-^Tw^'^'' 
absolutely  cease  and  be  determined  between  the  parties  thereto.  Agreement  when 

detsraiiued. 

303.  Every  such  mining  lease  shall  so  far  as  possible  be  in  the       of  nii,:i:  g 
form  and  to  the  effect  and   contain   the   reservations  covenants  and     ^  jj 
provisoes  hereby  provided  in  the  case  of  other  mining  leases  to  be 

granted  under  this  Part  of  this  Act  but  shall  not  as  between  the  parties 
to  any  such  lease  or  agreement  interfere  with  any  of  the  provisions  of 
the  said  lease  or  agreement. 

304.  A  mining  lease  granted  under  the  foregoing  provisions  shall  Mi.iing  lease  net 
not  be  subject  to  any  of  the  regulations  contained  in  the  Thirty-third  rertain"^^*"^*  *° 
Schedule  hereto  except  those  relating  to  the  execution  custody  form  and  Thhty-th'ird" 
effect  of  the  mining  lease  and  to  the  registration  or  filing  of  any  ^'heduie. 
transfer  sub-lease  mortgage  or  encumbrance  thereof. 

305.  The  owner  of  any  private  land  may  if  a  mininsj  lease  of  such  ow"ermay 

•        1      1  1-    T     f  1  1-  mine  or  may 

land  have  not  previously  been  applied  for  make  application  for  and  make  a  contract 

.        .  .       .  .  with  others  lor 

shall  have  priority  in  respect  of  such  application  for  a  mining  lease  of  that  purpose, 
such  land  or  may  contract  with  other  persons  to  mine  upon  such  terms     «•  i^- 
and  conditions  as  may  be  agreed  upon  subject  in  each  case  to  the 
provisions  of  this  Part  of  this  Act. 

306.  Every  application  for  a  mining  lease  (save  as  hereinbefore  Application  for 
provided)  shall  be  in  accordance  with  the  regulations  in  the  Thirty-  /fi'^s^'u!"'^'^ 
third  Schedule  hereto.  Thi:ty-third 

Schedule. 

307.  In    accordance    with    the    regulations    in    the    Thirty-third  Notice  to  ouTier 
Schedule  hereto,  notice  shall  be  given  to  the  owner  and  occupier  of  the  /J,^ VTs"'"' 
land  proposed  to  be  entered  upon,  and  in  case  the  whole  or  any  part  xhirty-third 

of  the  surface  thereof  is  required  such  notice  shall  so  state  and  if  a  part 
only  is  required  such  notice  shall  define  such  part  and  shall  request  such 
owner  and  occupier  and  they  are  hereby  required  respectively  within 
twenty-one  days  to  deliver  to  whomsoever  such  notice  directs  the 
particulars  of  their  respective  estate  and  interest  in  such  land  and  of 
the  respective  claims  for  compensation  under  the  provisions  of  this  Part 
of  this  Act  made  by  them  in  respect  thereof,  and  in  default  of  compliance 
by  such  owner  or  occupier  with  the  requirements  of  this  section,  their 
respective  claims  for  compensation  shall  be  deemed  to  have  been 
waived  and  abandoned,  arid  the  compensation  payable  to  such  owner  or 
occupier  or  both  shall  be  ascertained  in  the  manner  in  which  it  is  here- 
inafter provided  that  the  amount  of  compensation  shall  be  ascertained 
where  a  claim  for  compensation  has  been  waived  and  abandoned. 

308.  Any  person  being  an  applicant  for  a  mining  lease  may  treat  Po.ver  to  .agree 
and  agree  with  the  owners  and  also  with  the  occupiers  of  any  private  compeXtion. 
land  proposed  to  be  entered  upon  as  to  the  amount  of  purchase  money  or  ib.  s.  le. 
compensation  to  be  made  to  them  respectively  for  the  damage  which 

they  may  respectively  sustain  l^y  reason  of  the  land  being  taken  or  of 
being  deprived  of  the  possession  of  the  surface  thereof  or  of  any  part  of 
such  surface  as  the  case  may  be,  and  for  damage  to  the  surface  of  the 
whole  or  any  part  thereof  as  the  case  may  be  which  may  arise  from  the 
carrying  on  of  mining  operations  therein  or  thereon,  and  for  the  expense 
of  severing  such  land  or  any  part  thereof  from  other  land  of  the  owner 
or  occupier  and  for  all  consequential  damages ;  and  the  right  to 
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■  The  Mining  on  Compensation  in  respect  of  any  such  damage  shall  not  be  abridged  or  in 
anywise  affected  by  reason  that  such  damage  would  not  be  the  subject 
of  an  action  at  law.  As  soon  as  an  agreement  or  contract  has  been 
made  it  shall  be  forwarded  to  the  Minister,  when  a  mining  lease  may 
issue  to  the  applicant  in  accordance  with  the  regulations  in  the  Thirty- 
third  Schedule  hereto.  Notwithstandirg  anything  in  this  Part  con- 
tained, an  agreement  or  contract  may  be  entered  into  with  the  owner  and 
occupier  for  comxpensation  being  made  by  percentage  of  the  gold  taken 
from  the  mines  under  such  land  or  otherwise. 


Priv.  Prop 
1884." 


Thirty-third 
Schedule. 


Owner  of  land 
or  buildings 
enti  Icq  to 
(•om[>3n3ation 
for  injury  and 
depreciation 
from  mining 
operations. 

lb.  s.  17. 


309.  If  any  land  or  buildings  thereon  adjoining  of  in  the  vicinity 
of  any  land  held  under  any  mining  lease  granted  under  Ih's  Part  of  this 
Act  be  injured  or  depreciated  in  value  by  any  operations  carried  on  by 
th? 'e  Bte  the  owner  of  such  land  or  buildings  shall  be  entit'el  t^  com- 
pensation for  all  loss  and  damage  thereby  sustained  by  him,  aid  the 
amount  of  such  compensation  shall  be  ascertained  in  the  same  manner 
as  the  amount  of  compensation  in  respect  of  other  claims  under  the 
provisions  of  this  Part  aie  ascertained. 

If  compensation  310.  In  casc  the  amount  of  purchase  money  or  compensation  be 
""■reemeiit  tiie  Hot  ascertained  by  agreement  within  one  month  from  the  date  of  entry 
determinld''^  ^7  mining  Surveyor  to  survey  such  land,  then  the  owner  or  occupier 
clmrt  oi'liines'^  respectively  may  proceed  before  a  warden  or  in  the  Court  of  Mines  of  the 
mining  district  in  which  the  land  taken  possession  of  is  situate,  and  in 
manner  provided  by  Part  I.  of  this  Act  (but  without  assessors)  to 
ascertain  the  amount  of  compensation  to  which  he  may  be  entitled 
under  the  provisions  of  this  Part  of  this  Act.  And  such  owner  or 
occupier  respectively  shall  lodge  with  the  warden  or  the  clerk  of  the 
said  court  as  the  case  may  be  two  copies  of  his  claim  in  the  form  pre- 
scribed in  the  Thirty-fourth  Schedule  hereto  or  to  the  like  effect. 

311.  Every  Court  of  Mines  held  under  the  provisions  of  Part  I.  of 
this  Act  shall  have  original  jurisdiction  to  hear  and  determine  any 
claim  made  for  the  value  of  any  land  taken  and  for  the  determination 
of  the  purchase  money  thereof  or  of  any  claim  made  for  compensation 
under  the  provisions  of  this  Part  of  this  Act  in  respect  of  any  private 
land  within  the  mining  district  of  such  court,  and  every  warden  shall 
have  jurisdiction  to  hear  and  determine  any  such  claim  which  the  Court 
of  Mines  is  hereby  empowered  to  hear  and  determine.  Provided  that 
where  any  such  claim  is  heard  and  determined  by  a  warden  an  appeal 
shall  lie  to  the  Court  of  Mines  in  whose  mining  district  the  land  taken 
is  situated,  and  the  provisions  of  Part  I.  of  this  Act  with  regard  to 
appeals  from  a  warden  to  a  Court  of  Mines  riiall  be  deemed  to  be  incor- 
porated in  this  Part  for  the  purpose  of  the  bringing  hearing  and 
determining  such  appeal  and  enforcing  the  decision  thereon. 

812.  The  warden  or  clerk  of  the  said  court  shall  enter  or  cause  to 
be  entered  in  a  book  kept  for  the  purpose  a  note  of  such  claim 
having  been  received  numbered  in  the  order  in  which  the  same  was 
received  and  a  note  of  the  day  and  hour  Avhen  the  same  was  left  with 
him,  and  as  soon  as  practicable  thereafter  shall  endorse  a  similar  note 
on  both  the  copies  of  such  claim,  one  of  which  shall  be  filed  in  the  office 
of  the  warden  or  of  the  said  court  as  the  case  may  be  and  the  other 
shall  within  fourteen  days  after  the  same  shall  have  been  lodged  be 
forwarded  by  such  warden  or  clerk  to  the  Minister. 


Court  of  Mines, 
lb.  s.  18 


Thi.ty-fourdi 
Schedule. 


Juriidlction  of 
Court  of  Mines 
and  of  warden 
with  respect  to 
claims  for 
compensation. 
lb.  s.  19. 


Appeal. 


Note  of  claim  to 
he  filed  in  office 
of  warden. 
lb.  «.  20. 
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313.  Such  warden  or  clerk  as  the  case  may  be  shall  fix  a  da,y  •■  The  Mimn'j  on 
within  thirty  days  after  the  copy  of  any  claim  has  been  forwarded  to  fssi -^rii.^"* 
the  Minister,  and  shall  also  name  the  place  for  the  hearing  of  such  Hearing  of 
claim,  and  give  due  notice  thereof  to  such  owner  or  occupier  and 
to  the  Minister  ;  and  the  warden  or  the  judge  of  the  said  court  shall 
accordingly  attend  at  the  time  and  place  appointed  in  such  notice  and 
shall  determine  the  amount  of  compensation  to  be  paid  to  such  owner  or 
occupier  in  respect  of  his  claim  in  like  niannsr  as  far  as  may  be  practic- 
able as  proceedings  are  had  before  the  said  warden  or  in  the  said  court 
under  the  provisions  of  Part  I.  of  this  Act  and  under  any  rules  or 
regulations  made  thereunder  ;  and  all  the  powers  exercisable  thereunder 
by  any  judge  warden  or  clerk  respectively  may  so  far  as  practicable  and 
consistent  with  the  lyrovisions  of  this  Part  of  th's  Act  be  exercised  by 
any  such  judge  warden  or  clerk  ia  carryhi^-  oul;  the  provisions  of  this 
section. 

3 14-.  The  owner  occupier  or  applicant  shall  be  entitled  to  costs  of  costs  to  be  at 
the  hearing  of  the  claim  at  the  discretion  of  the  warden  or  the  tar'ien°o°r?nuit. 
court. 


315.  If  such  owner  or  occupier  fail  to  proceed  for  a  period  oft 


1  i  1.  fc  r 


three  months  after  it  has  become  lawful  tD  proceed  as  aforesaid,  then  hx"'w!rived.° 
all  claim  for  compensation  by  such  owner  or  occupier  shall  except  as  i'j.  s.  23. 
hereinafter  provided  be  deemed  to  have  been  waived  and  abandoned. 
Provided  that  when  any  claim  for  compensation  is  by  the  operation 
of  this  section  deemed  to  have  been  waived  and  abandoned  the 
Minister  shall  direct  the  warden  of  the  district  to  ascertain  and  fix 
the  amount  of  compensation  to  be  paid  by  any  person  who  desires 
a  mining  lease  under  this  Pa't  of  this  Act  of  the  land  in  respect  of 
which  such  claim  is  deemed  to  have  been  v/aived  and  abandoned,  and 
for  the  purpose  of  ascertaining  and  fixing  the  amount  of  such  com_pen- 
sation,  the  said  warden  shall  have  the  same  powers  as  he  has  in  other 
cases  where  the  amount  of  compensation  to  be  paid  is  not  ascertained 
by  agreement.  Such  person  shall  pay  such  amount  to  the  Minister  to 
be  paid  over  to  the  Treasurer  of  Victoria  to  be  held  by  him  in  trust  for 
the  owner  or  occupier,  and  thereupon  a  mining  lease  may  be  granted  in 
respect  of  sucli  land  and  mining  operations  com.menced  iiotwithstanding 
anything  contained  in  this  Part. 

316.  All  parties  under  disability  to  sell  and  convey  who  Jj'^^jjj.j,""^^®'^ 
seised  or  possessed  of  or  entitled  to  any  private  land  or  any  estate  or  luving  limited 
interest  therein  may  settle  by  agreement  subject  to  the  approval  of  to*sei?L'e'(mve^ 
the  v/arden  v/ith  any  person  desiring  to  mine  therein  or  thereon  the  oti'fer  p^wir^. 
amount  of  compensation  to  be  paid  in  respect  of  any  such  land  estate  ib.  s.  21. 
or  interest,  and  may  enter  into   all   necessary  agreements  for  that 
purpose,  and    particularly  any   of   the    following   parties   so  seised 
possessed  or  entitled  as  aforesaid  may  so  settle   with   the  applicant 
(that  is  to  say)  : — All  corporations,  tenants  in  tail  or  for  life,  guar- 
dians, committees  of  lunatics  and  idiots,  trustees,  or  feoffees  in  trust, 
for  charitable  or  other  purposes  executors  and  administrators,  and 
all  parties  for  the  time  being  entitled  to  the  receipt  of  the  rents  and 
profits  of  any  such  land  in  possession  or  subject  to  any  estate  in 
dower  or  to  any  lease  for  life  or  for  lives  and  years  or  for   years  or 
any  less  interest,  and  every  valuation  so  settled  as  aforesaid  by  all  . 
such  parties  other  than  lessees  for  life  or  for  lives  and    years  or  for 
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••  The  Mining  on  yeais  01  f  01  any  less  interest  shall  be  binding  not  only  on  themselves 
fssl'.'^'^''' '  '^"^  and  their  respective  heirs  executors  administrators  and  successors  but 
also  on  every  person  entitled  in  reversion  remainder  or  expectancy 
after  them,  or  in  defeasance  of  the  estates  of  such  parties,  and  as  to 
such  guardians  on  their  wards  and  as  to  such  committees  on  the 
lunatics  and  idiots  of  whom  they  are  the  committees  respectively, 
and  as  to  such  trustees,  executors  or  administrators  on  their  cestuique 
trusts  whether  infants,  issue  unborn,  lunatics,  femes  covert  or  other 
persons. 

incorporai ion  317.  The  scctions  thirty-eight  to  forty-five  both  inclusive  of  the 

Lands  Com-  Lands  Compensation  Act  1890  are  hereby  incorporated  with  and 
1890"'*""  shall  be  read  as  part  of  this  Part  of  this  Act,  and  in  the  construction  of 
s.  25.  the  sam_e  the  words  "  of  the  .execution  of  the  works  "  shall  be  read  and 
construed  as  though  the  words  "  of  the  carrying  on  of  mining  operations  " 
were  Gubf;tituted  therefor,  and  the  words  "  this  Act  "  and  "  this  Act  or 
the  special  Act  "  shall  be  read  and  construed  as  though  the  words  "  Part 
11.  of  the  Mines  Act  1890  "  were  substituted  therefor,  and  the  words 
"  the  board  "  shall  be  read  and  construed  as  though  the  words  "  any 
person  desiring  to  mine  therein  or  thereon  "  were  substituted  therefor. 

whatcompensa-        318.  The  Compensation  to  be  ascertained  under  the  provisions  of 
this  Part  of  this  Act  shall  include  the  several  matters  and  tliinors  which 


lb.  s.  26. 


by  this  Part  are  made  the  subjects  of  compensation. 


I£  atr  enic  r.tnot  319.  Unless  an  agreement  have  been  made  between  any  person 
appiiiantli.nd'  applying  for  a  mining  lease  under  this  Part  of  this  Act  and  the  owner 
omi'rkT  or  occupiex  of  any  land  to  pay  a  percentage  of  gold  taken  from  the 

whole  of  land     niincs  Under  such  land  or  otherwise  in  lieu  of  compensation,  or  unless 

not  purchased  iiriinn         -Ti  i 

oomp-nsation  to  such  pctson  havc  taken  the  whole  of  the  land  and  paid  the  purchase 
Mil  urTor  money  thereof  in  respect  of  which  such  mining  lease  is  applied  for, 
oecuiVn'^  before  any  mining  lease  is  granted  to  any  such  person  such  person  shall 
lb.  e.  27.  to  the  Minister  the  amount  of  compensation  and  costs  (if  any) 

ascertained  by  agreement  or  determined  as  payable  in  respect  of  any 
land  of  which  such  person  desires  a  mining  lease,  and  the  Minister 
shall  pay  to  the  owner  and  occupier  respectively  the  amount  to  which 
each  may  be  entitled. 

Miiiinpc  leases^  3S0.  The  Govemor  in  Council  may  in  the  name  and  on  behalf  of 

for  n  KinK  on    Her  Majesty  grant  to  any  person  subject  to  the  provisions  of  this  Part 
]TTlT'^      of  this  Act  and  to  the  regulations  in  the  Thirty-third  Schedule  hereto 
Thirty-third     a  mining  lease  to  be  effectual  on  or  below  or  both  on  and  below  any 
s  hc.iiiie.        private  land  for  the  purpose  of  mining  therein  or  thereon  for  gold,  and 
for  cutting  and  constructing  thereon  races  drains  dams  reservoirs  or 
tramways,  and  erecting  any  buildings  and  machinery  and  generally  for 
doing  all  such  acts  and  things  as  shall  appear  to  be  requisite  for 
efficiently  mining  in  or  on  the  said  land  ;  and  such  mining  lease  may  be 
granted  notwithstanding  that  the  person  applying  for  the  same  may  not 
in  all  respects  have  complied  with  the  said  regulations. 

^uin^n«lb'^^l'        321.  No  mining  lease  shall  be  granted  under  this  Part  of  this 
i>"''i'''i'C'i  in  Act  until  after  the  expiration  of  one  month  from  the  date  of  notifica- 

(Jdvernmenl  .  i  .  .  . 

uazette.  tiou  in  the  Government  Gazette  of  intention  to  grant  the  same  and  in 

Jb  t.  29.        some  newspaper  the  place  of  publication  of  which  is  near  to  the  land 
sought  to  be  leased. 
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322.  The  term  for  which  a  mining  lease  may  be  granted  undet  "  The  Mining  on 

.  .  Priv  Prop  Act 

this  Part  of  this  Act  shall  in  the  case  of  land  mined  in  or  on  under  an  issi- «.  so. 
agreement  existing  on  the  first  day  of  August  One  thousand  eight  Jj^J^gg"^*^  ^''^^ 
hundred  and  eighty-four  be  for  the  unexpired  term  of  such  agreement  not 
exceeding  eleven  years  and  in  all  other  cases  not  exceeding  fifteen  years 
from  the  time  of  granting  the  same,  and  the  yearly  rent  to  be  payable 
in  respect  thereof  shall  be  at  the  rate  of  sixpence  for  every  acre  demised. 
Provided  that  every  mining  lease  granted  under  the  authority  of  this   The  Mining 
Part  shall  contain  a  condition  that  if  the  lessee  his  executors  adminis-  *' 
trators  and  assigns  fail  at  any  time  during  the  term  to  fulfil  the  con- 
ditions and  terms  therein  contained  or  to  use  the  land  bond  fide  for  the 
pui'poses  for  which  it  is  demised,  such  mining  lease  shall  for  any  such 
failure  be  voidable  at  the  will  of  the  Governor  in  Council. 

323.  In  the  case  of  every  mining  lease  and  lease  under  "  The  Mining  Rent  reserved  in 
on  Private  Property  Ad  1884: "  made  or  issued  previously  to  the  unde'r^Ict*^^* 
eighteenth  day  of  December  One  thousand  eight  hundred  and  eighty-five  '"•^'luccd. 
by  the  Go\  ernor  in  Council  the  rent  reserved  shall  from  and  after  the 

said  date  be  deemed  to  be  at  the  rate  of  sixpence  for  every  acre  demised  ; 
and  every  such  rainijig  lease  and  lease  shall  so  far  only  as  regards  any 
rent  accruing  due  after  the  said  date  be  read  as  if  rent  at  the  rate  of 
sixpence  for  every  acre  had  been  thereby  reserved  in  lieu  of  the  rent 
therein  mentioned. 

324.  The  rent  reserved  by  or  payable  under  any  mining  lease  jji^j^j^^j  ^g^jg 
issued  either  before  or  after  the  passing  of  this  Act  under  "  The ^'^  p°'i°<i 

^  ^      .  ,  per  annum. 

Mining  on  Private  Property  Act  1884,"  or  this  Part  of  this  Act  shall  •■  ^he  mining 
not  be  less  than  one  pound  per  annum  except  in  cases  in  which  a  f"^  -^'^^  ^^^'^ " 
smaller  sum  was  payable  before  the  passing  of  "  The  Mining  Rents  Act 
1887,"  in  which  cases  such  smaller  sum  shall  continue  to  be  payable. 

325.  Where  the  rent  reserved  by  or  payable  under  any  mining  provision  wiiere 
lease  made  or  issued  under  "The  Mining  on  Private  Property  -^c^  ^'=^"g+^^j^ave^been 
1884  "  by  the  Governor  in  Council  before  the  passing  of  "  The  Mining  issued  before 

.  passing  of  '*  The 

Rents  Act  1887  "  would  but  for  the  provisions  of  section  three  of  "  The  Mining  Rents 
Mining  Act  1885  "  have  been  less  than  the  sum  of  four  pounds  per  under  provisions 
annum,  such  mining  lease  shall  so  far  as  regards  any  rent  accruing  due  ac"no.™6iI 
after  the  passing  of  this  Act  be  read  as  though  this  and  the  last  pre-  ib. «.  3. 
ceding  section  had  been  in  force  at  the  time  of  the  making  or  issuing  of 
such  lease. 

326.  The  person  beneficially  interested  and  entitled  under  any  Renewal  of 
mining  lease  granted  in  pursuance  of  the  provisions  of  this  Part  of  this  '«ase. 
Act  to  mine  in  or  on  the  land  the  subject  of  such  lease  shall  if  he  make  phv^ Prop"Yct 
application  before  the  expiration  of  such  mining  lease  be  entitled  to  ^^'^^ 

and  it  shall  be  lawful  for  the  Governor  in  Council  to  grant  a  renewal 
of  his  mining  lease  for  a  term  of  fifteen  years  and  without  payment  of 
any  compensation,  other  than  compensation  to  the  owner  or  occupier  for 
depriving  him  of  the  possession  of  the  surface  of  such  land  or  any  part 
thereof  and  for  any  injury  or  damage  which  it  may  reasonably  be  sup- 
posed will  be  done  to  the  surface  beyond  that  already  done  and  which 
has  not  been  already  compensated  for  under  any  previous  agreement ; 
and  if  the  amount  of  such  compensation  be  not  ascertained  by  agreement 
between  the  owner  or  occupier  and  the  person  entitled  to  such  mining 
18326.  f. 
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•'  The  Mining  on  lease  before  the  expiration  of  one  month  before  the  date  of  such  applica- 
ilm."'^''^'  '^'^^  tion  it  shall  be  determined  in  the  same  manner  as  in  the  case  of  an 
original  lease. 

Lease  not  to  be  327.  No  mining  lease  shall  be  granted  under  the  provisions  of 
raritaVif cases  this  Part  of  this  Act  of  any  mines  under  any  land  used  as  a  garden 
pHl'chased!'^"'*^  Orchard  or  vineyard  or  under  any  land  of  less  extent  in  area  than  half 
lb.  s.  32.  an  acre  within  any  city  town  or  borough  or  of  any  mines  under  any  land 
on  which  any  spring  artificial  reservoir  dam  sheep-wash  or  woolshed  in 
bond  fide  use  or  occupation  is  situated  or  on  which  any  dwelhng-house 
out-ofl&ce  building  or  manufactory  is  situated  or  within  one  hundred 
yards  of  any  spring  artificial  reservoir  dam  sheep-wash  woolshed 
dwelling-house  out-office  building  or  manufactory  unless  the  whole  of 
the  land  within  one  hundred  yards  of  the  same  and  belonging  to  the 
owner  of  the  same  and  a  right  of  access  to  such  land  have  first  been 
taken  by  the  applicant  which  he  is  hereby  authorized  to  do  and  the 
amount  of  the  purchase  money  thereof  ascertained  in  the  same  manner 
as  compensation  is  ascertained  under  the  provisions  of  this  Part.  Pro- 
vided that  nothing  in  this  section  contained  shall  be  deemed  to  forbid 
the  issue  of  a  mining  lease  in  any  case  where  the  applicant  has  authority 
from  the  owner  of  any  private  land  to  enter  thereon  for  the  purpose  of 
mining  in  or  on  the  same,  and  that  no  person  shall  be  entitled  to  claim 
the  benefit  of  the  provisions  of  this  section  for  more  than  ten  acres  of 
any  land  held  by  him  as  a  garden  orchard  or  vineyard. 

If  mining  328.  If  after  any  private  land  has  been  taken  by  an  applicant  for 

commenced  or  a  miniU  g  lease  under  the  authority  of  this  Part  of  this  Act  and  mining 
year^fand  to°^  Operations  have  not  been  commenced  on  the  land  comprised  in  such 
revert  to^owner.  mining  leasB  within  a  period  of  one  year  from  the  date  of  the  taking  of  such 

■  private  land  or  if  mining  operations  have  been  commenced  on  such 
private  land  but  have  wholly  ceased  for  a  period  of  one  year,  then  the 
same  shall  revert  to  and  shall  be  reconveyed  to  the  person  who  was  the 
owner  thereof  at  the  time  the  same  was  taken. 

No  mining  leases        329.  No  mining  Icass  shall  be  granted  under  this  Part  of  this  Act 

in  certain  cases      r  •  i  ii  ^  ■  ^  i-^ii 

without  consent  of  any  mmes  under  any  land  on  which  any  hospital  asylum  church  or 
trustee"''  ""^  public  building  is  situated  or  of  any  mines  under  any  cemetery  reservoir 
lb.  s.  3j.        or  waterworks  or  within  one  hundred  and  fifty  yards  thereof  without 

the  consent  in  writing  of  the  owners  or  trustees  of  such  land  in  such 

case  first  obtained. 

Certain  lauds  to  330.  Where  Under  section  forty-two  of  "  The  Amending  Land  Act 
cn.wn'iands''  ^  ^^^^  "  °^  sectiou  forty-niue  of  "  The  Land  Act  1869  "  any  land  is  held 
"  The  Mining  on  undcr  liccncc  or  Icasc  from  the  Crown  such  land  shall  (notwithstanding 
^mend^'Ik  anything  contained  in  section  two  hundred  and  ninety-nine  of  this  Act) 
1888" «.  4.  for  the  purpose  of  this  Part  of  this  Act  be  considered  as  Crown  lands 
within  the  meaning  of  Part  I.  of  this  Act. 

Mode  of  331.  Any  person  desirous  of  obtaining  a  mining  lease  of  any  such 

mi'nf'ng'ieasc  of  lands  may  at  all  reasonable  times  and  doing  no  unnecessary  damage 

certain  lands,  enter  upon  any  part  of  such  lands  (not  consisting  of  houses  buildings 

■  *■  ■  yards  gardens  or  stables)  for  the  purpose  of  marking  out  any  portion  of 

the  same  under  the  leasing  regulations  for  the  time  being  affecting 
Crown  lands,  and  no  such  entry  or  marking  out  shall  be  or  be  deemed 
an  act  of  trespass  on  the  part  of  such  person  his  servants  or  agents. 
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332.  It  shall  be  lawful  for  the  Governor  in  Council  in  the  name   The  Mining  on 
and  on  behalf  of  Her  Majesty  from  time  to  time  to  grant  to  any  person  Amf^d!^1ct 
or  elective  body  corporate  a  lease  of  such  lands  or  any  portion  thereof  l^^'^" 

■    ■  Til.  ••  i-T-n        -r^i-k       Power  to  gri 


for  mining  purposes,  and  aU  the  provisions  of  the  Part  I.  of  this  Act  feases  of  certain 
respecting  the  granting  of  or  otherwise  dealing  with  mining  leases  shall 
apply  thereto. 

333.  The  granting  the  application  for  such  lease  shall  not  confer  Compensation 

°  ■  T        r  1    1      n     p        1  .  to  be  paid  before 

upon  the  lessee  any  right  of  entry  upon  such  lands  tor  the  purpose  or  mining. 

mining  or  making  preparations  for  mining,  nor  shall  any  such  lease  be     *■  ^• 

delivered  to  the  lessee  until  such  compensation  for  surface  damage  as 

may  have  been  agreed  upon  between  the  licensee  or  tlia  l3ascholder  of 

the  land  and  the  applicant  for  the  lease  or  as  may  have  been  ascertained 

and  determined  in  the  manner  hereinafter  provided  has  been  paid  or 

tendered  to  the  licensee  or  leaseholder  of  the  land  ;  and  in  case  the 

licensee  or  leaseholder  of  the  land  and  the  applicant  for  a  mining  lease 

be  unable  within  one  month  after  the  application  for  a  lease  has  been 

made  to  agree  upon  the  amount  of  compensation  for  surface  damage  to  compensation, 

be  paid  then  the  amount  of  compensation  to  be  paid  for  such  surface  determined. 

damage  shall  be  ascertained  and  determined  in  the  manner  provided  by 

section  one  hundred  and  twenty-one  of  the  Land  Act  1890  for  determining 

the  amount  of  compensation  to  be  paid  by  persons  entering  and  mining 

upon  lands  under  the  provisions  of  sections  one  hundred  and  nineteen 

and  one  hundred  and  twenty  of  the  said  Act. 

334.  Every  mining  lease  under  this  Part  of  this  Act  may  with  the  Mining  lease 
consent  of  the  Governor  in  Council  be  transferred  sub-leased  mortgaged  transferred  and 
or  otherwise  dealt  with  by  the  lessee,  and  every  such  mining  lease  may  '""'idered. 

,  .  ,      ,  r     1       /-<  •      /-N  -1  •  The  Mining  on 

be  with  the  consent  ot  the  Governor  in  Council  at  any  time  surren-  Pnv.  prop.  Act 

1        1  1884  "  ».  35. 

dered. 


335.  In  case  it  is  necessary  for  the  proper  working  of  a  mine  Easements  over 

private  la"^ 
lb.  s.  36. 


comprised  in  any  mining  lease  granted  under  this  Part  of  this  Act  or  p"^'^**"  '^""^ 


of  a  lease  or  claim  held  under  Part  I.  of  this  Act  that  water  should  be 
conveyed  therefrom  or  brought  thereto  from  any  river  stream  or  other 
water-course  or  from  any  water-hole  dam  reservoir  or  place  where  water 
is  artificially  stored  if  the  person  or  persons  requiring  such  water  be 
entitled  to  take  the  same,  it  shall  be  lawful  for  the  Governor  in  Council 
in  the  name  and  on  behalf  of  Her  Majesty  to  enter  upon  so  much  of 
any  private  land  as  may  be  required  for  the  construction  of  a  race  or 
flume  or  for  the  laying  of  pipes  for  the  bringing  of  such  water  to  or 
from  the  said  mine  or  claim  and  to  grant  to  the  person  requiring  or 
using  such  water  a  lease  of  such  private  land  as  may  be  required  for 
such  construction,  and  the  rent  for  the  land  comprised  in  any  such  lease 
shall  be  sixpence  per  acre  per  annum.  Every  such  lease  shall  be  obtained  "  tiw  Mining 
and  compensation  for  the  land  comprised  therein  and  for  the  injuriously  ■>  «•  » 
affecting  of  any  other  land  shall  be  ascertained  and  paid  as  hereinbefore 
in  this  Part  provided  and  shall  be  as  nearly  as  may  be  in  the  form  and 
subject  to  and  contain  the  terms  provisions  and  conditions  contained  in 
mining  leases  under  this  Part. 

336.  After  the  granting  of  any  mining  lease  under  the  provisions  jurisdiction, 
of  this  Part  of  this  Act  or  after  the  registration  of  any  agreement  made  ••  The  Mining  on 
between  the  holder  of  a  miner's  right  and  the  owner  of  any  private  land 

Q  z 
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*•  The  Mining  on  as  hereinafter  provided  the  jurisdiction  of  the  warden  and  of  the  Court 
^"^^  of  Mines  and  every  other  jurisdiction  estabhshed  or  continued  by  Part  I. 
of  this  Act  with  respect  to  mining  on  Crown  lands  shall  apply  to  any 
private  land  comprised  in  such  mining  lease  or  to  land  the  subject  of 
such  agreement  as  the  case  may  be  and  to  mining  in  any  land  in  which 
such  mining  is  authorized  by  such  mining  lease  or  agreement,  and 
sections  one  hundred  and  five  to  one  hundred  and  eight  both  inclusive 
of  the  Crimes  Act  1890  shall  apply  to  mining  under  this  Part ;  and  the 
word  "  claim  "  in  the  said  sections  one  hundred  and  five  one  hundred 
and  six  and  one  hundred  and  eight  shall  mean  and  include  private  land 
in  respect  of  which  a  mining  lease  has  been  granted  under  this  Part  or 
land  the  subject  of  any  such  agreement  as  aforesaid. 

Ejectment  n  ay  337.  In  case  any  mining  lease  granted  under  the  authority  of  this 
the  Court  of  Part  of  this  Act  is  or  is  hable  to  be  forfeited  or  declared  void  or  deter- 
^I'Tss  mined  by  any  breach  of  covenant  or  conditions  or  otherwise,  or  in  case 
the  term  thereby  granted  has  expired,  possession  of  the  mines  demised 
shall  and  may  be  recovered  on  behalf  of  Her  Majesty  in  such  manner  as 
may  be  provided  by  any  of  the  conditions  of  such  mining  lease  ;  or  if 
there  be  no  such  conditions  it  shall  be  lawful  for  the  Attorney-General 
on  behalf  of  Her  Majesty  to  bring  a  suit  in  the  Court  of  Mines  in  the 
district  in  which  the  land  comprised  in  such  mining  lease  is  situated  to 
recover  possession  of  such  land  or  the  mines  thereunder,  and  such  suit 
shall  be  commenced  and  carried  on  as  any  other  suit  in  the  Court  of 
Mines,  and  the  proceedings  therein  shall  be  the  same  and  the  judgment 
therein  enforced  in  like  manner  as  in  the  case  of  any  other  suit  in  the 
said  court. 

On  forfeiture  of        338.  If  any  mining  lease  of  any  private  land  be  declared  void  or 
oT™?enantr*^  forfeited  for  breach  of  any  of  the  covenants  of  the  same,  any  person 
k)'icas"  and*^*"^  mining  on  such  land  as  a  tributer  or  sub-tributer  shall  unless  he  have 
shau'h^ve'"^     been  the  cause  either  wholly  or  partly  of  such  breach  be  entitled  to 
^^iioiiy  ceased    havc  a  mining  lease  issued  to  him  for  the  remainder  of  the  term  of 
re-enter!'^  ""^^  the  mining  lease  so  declared  void  or  forfeited.    If  after  mining  opera- 
ib.  s.  39.        tions  have  been  commenced  in  or  upon  any  private  land  held  under  a 
mining  lease  granted  under  this  Part  of  this  Act  the  same  have  wholly 
ceased  without  the  consent  of  the  Governor  in  Council,  it  shall  be  law- 
ful for  the  Governor  in  Council  on  the  application  of  the  owner  of  the 
land  to  authorize  him  to  re-enter  and  take  possession  of  such  land 
whereon  mining  operations  have  so  wholly  ceased  notwithstanding  that 
such  lease  may  not  have  expired. 

Encroarhins  on  339.  The  Warden  may  upon  the  application  of  any  corporation 
&c.    "  having  the  care  and  management  of  any  public  highway  street  or  road 

lb.  s.  40.  or  upon  the  application  of  any  person  authorized  by  such  corporation  by 
writing  under  the  hand  of  the  warden  authorize  any  mining  surveyor  or 
surveyors  or  some  experienced  miner  or  miners  to  enter  upon  and  inspect 
any  land  or  mines  comprised  in  any  mining  lease  under  this  Part  of  this 
Act  and  every  part  thereof  for  the  purpose  of  ascertaining  whether  the 
persons  working  such  mines  are  encroaching  on  any  public  highway 
street  or  road,  and  whether  the  mining  operations  carried  on  can  be 
continued  without  causing  injury  or  damage  to  such  public  highway 
street  or  road  or  to  any  house  or  building  abutting  thereon  or  adjoining 
thereto. 
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340.  The  warden  may  upon  the  application  of  the  owner  ot The  Mining  on 
occupier  of  any  land  adjoining  any  land   whereof  a  mining  lease  has  issi-^l^^ii'^'''' 
been  granted  under  the  provisions  of  this  Part  of  this  Act  or  upon  the  '^^1"°^''^^^^"" 
application  of  any  person  authorized  by  such  owner  or  occupier  by  ^"  " 
writing  under  the  hand  of  the  warden  authorize  such  owner  or  occupier 

or  any  person  nominated  as  his  agent  by  such  owner  or  occupier  any 
mining  surveyor  or  surveyors  or  some  experienced  miner  or  miners  to 
enter  into  and  inspect  such  mines  and  every  part  thereof  for  the  purpose 
of  ascertaining  whether  the  persons  working  such  mines  are  encroach- 
ing upon  the  land  of  any  owner  not  being  land  comprised  in  the  mining 
lease  of  such  person  under  the  provisions  of  this  Part. 

341.  The  person  or  persons  authorized  by  an  order  made  under  the  Powers  of 
authority  of  this  Part  of  this  Act  may  enter  into  and  inspect  and  authorized  to 
survey  the  land  and  mines  described  in  such  order  and  every  part  fnspeit."** 
thereof,  and  descend  any  shaft  or  mine,  and  for  such  purpose  use  the  ib. «.  42. 
engines  and  other  machinery  ordinarily  employed  for  that  purpose  by 

the  persons  whose  shaft  or  mine  is  descended  ;  and  the  lessee  of  such 
shaft  or  mine  or  other  person  for  whom  the  same  is  being  worked  shall 
pro\'ide  all  labour  assistance  appliances  and  materials  necessary  to 
facihtate  such  inspection  and  survey ;  and  such  person  or  persons 
authorized  as  aforesaid  may  make  such  plans  and  sections  of  the  land 
entered  upon  and  of  any  drives  or  other  works  therein  as  are  necessary 
for  the  purposes  aforesaid. 

342.  Every  such  owner  occupier  agent  and  mining  surveyor  or  owner  occupirr 
miner  shall  before  entering  on  such  land  make  a  declaration  before  sur'^Vor  ami 
the  warden  (who  is  hereby  authorized  to  take  the  same)  that  he   the  "^^eaaratTo^u.*^ 
said  owner  occupier  agent  surveyor  or  miner  will  not  (except  as  a  /(,. «.  43. 
witness  in  a  court  of  justice)  v?ithout  the  consent  in  writing  of  the 

lessee  of  the  land  or  mines  to  be  entered  upon,  divulge  or  cause  to  be 
divulged  to  any  person  whomsoever  any  information  obtained  in  the 
case  of  any  such  entry  made  for  the  purpose  of  ascertaining  whether 
the  persons  working  such  mines  are  or  have  been  encroaching  on  any 
pubUc  highway  street  or  road,  and  whether  the  mining  operations 
carried  on  can  be  continued  without  causing  injury  or  damage  to  such 
public  highway  street  or  road,  or  the  houses  or  buildings  abutting 
thereon  or  adjoining  thereto,  or  in  the  case  of  any  such  entry  made 
for  the  purpose  of  ascertaining  whether  the  persons  working  such 
mines  are  encroaching  upon  the  land  of  any  owner  not  being  land 
comprised  in  the  mining  lease  of  such  persons,  save  only  as  to  whether 
such  persons  working  such  mines  are  encroaching  on  such  public  high- 
way street  or  road  or  upon  land  of  any  owner  (not  being  land  comprised 
in  the  mining  lease  of  such  persons  as  aforesaid)  as  the  case  may  be  and 
every  person  who  acts  contrary  to  such  declaration  shall  forfeit  and  pay 
any  sum  not  exceeding  fifty  pounds. 

343.  The  warden  may  upon  the  application  of  the  corporation  or  warden  may 
applicant  obtaining  an  order  under  the  provisions  of  this  Part  of  this  ?o'jo"isf  from 
Act  (such  application  to  be  made  on  notice  served  twenty-four  hours  at  trespassing, 
least  before  the  time  of  the  making  thereof  on  the  parties  interested  in 
opposing  the  same  or  such  of  them  as  appear  to  the  warden  sufficiently 

to  represent  the  parties  so  interested)  in  the  presence  of  such  parties  or 
such  of  them  as  aforesaid,  or  in  the  absence  of  any  of  them  upon  whom 
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^r^c 3«n<nj?  on  servicG  of  such  Hotice  is  proved  to  the  satisfaction  of  the  warden  hear 
1884."  '  receive  and  examine  evidence,  and  thereupon  if  he  in  his  discretion 
think  fit  by  order  under  his  hand  enjoin  all  persons  named  in  such  order 
and  all  other  persons  mining  on  the  land  or  in  the  mines  mentioned  in 
the  said  order  to  desist  from  trespassing  upon  or  driving  in  under  or 
upon  any  public  highway  street  or  road  or  from  continuing  to  carry  on 
any  mining  operation  which  in  the  opinion  of  the  warden  will  cause 
damage  or  injury  to  any  public  highway  street  or  road  or  any  house  or 
building  abutting  thereon  or  adjoining  thereto  or  from  encroaching  on 
the  land  of  any  owner  not  comprised  in  a  lease  granted  under  the 
provisions  of  this  Part. 


Order  of  warden. 
lb.  s.  45. 

Thirty-fifth 

Schedule. 


Disobeying 
order. 

lb.  s.  46. 


Penalty. 
lb.  s.  47. 


344.  Every  order  made  by  the  warden  under  the  preceding  section 
may  be  in  the  form  contained  in  the  Thirty-fifth  Schedule  to  this  Act 
or  to  that  effect,  and  every  such  order  shall  (except  the  warden  other- 
wise direct)  be  served  by  delivering  a  copy  to  the  person  or  to  any  one 
of  the  persons  to  be  bound  thereby,  and  at  the  same  time  showing  the 
original  order  if  the  person  or  persons  to  be  bound  thereby  or  any  of 
them  require  to  see  the  same  and  by  affixing  a  copy  thereof  on  some 
conspicuous  place  on  the  land  mentioned  in  such  order.  If  for  any 
reason  such  copy  cannot  be  delivered  to  the  person  to  be  bound  thereby, 
the  said  affixing  of  the  copy  shall  be  sufficient.  The  costs  of  obtaining 
any  such  order  shall  be  in  the  discretion  of  the  warden. 

345.  If  after  a  copy  of  the  said  order  of  injunction  have  been 
affixed  on  some  conspicuous  place  as  aforesaid  the  same  be  disobeyed, 
every  person  working  in  the  mine  in  the  land  mentioned  in  the  said 
order  and  the  person  in  charge  of  the  mining  operations  carried  on  in 
the  said  mine  and  the  occupiers  of  the  said  land  shall  each  be  considered 
to  have  disobeyed  the  said  order. 

346.  Any  person  who  disobeys  any  of  the  said  orders  or  obstructs 
or  otherwise  interferes  with  any  person  authorized  by  the  warden  as 
aforesaid  to  enter  upon  any  land  for  the  purpose  aforesaid  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds  to  be  recovered  in  a  summary 
way  before  any  justice,  and  shall  also  be  liable  to  be  dealt  with  under 
section  two  hundred  and  forty-nine  of  this  Act,  and  a  breach  or  obstruc- 
tion of  or  interference  with  any  of  the  said  orders  shall  be  deemed  to  be 
a  disobedience  of  an  order  within  the  meaning  of  that  section. 


be^ grafted  "uf^  347.  If  any  person  not  being  lawfully  authorized  under  the  pro- 
cnCTMchment  visious  of  this  Part  of  this  Act  mines  or  attempts  to  mine  or  encroaches 
without  proof  of  in  under  or  upon  any  private  land,  the  Supreme  Court  or  the  Court  of 
special  damage,  jyjj^^g  ^^j.       district  in  which  the  land  is  situate  or  the  judge  thereof 


Jb.  s.  48. 


Penalty  for 
reniovInK  gohl. 
lb.  ».  40. 


or  the  warden  may  grant  an  injunction  to  restrain  such  mining  or 
encroachment  at  the  suit  of  the  Attorney-General  the  owner  of  the  land 
or  of  any  person  in  lawful  possession  thereof  without  proof  of  any 
special  or  material  damage. 

348.  After  the  coming  into  operation  of  this  Act  any  person 
who  removes  any  gold  found  or  being  in  any  private  land,  the  right  to 
take  and  remove  which  gold  is  not  authorized  by  a  mining  lease  oj 
under  a  miner's  right  as  hereinafter  provided  granted  under  this  Part 
of  this  Act,  shall  on  conviction  thereof  before  any  competent  court  jjay 
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for  every  day  during  which  he  takes  removes  or  continues  to  take  or  "p^'^" p/g'^p'^°.i 
remove  any  such  gold  a  penalty  not  exceeding  five  pounds  and  forfeit  1884." 
all  the  gold  which  he  has  so  taken  or  removed,  and  shall  be  liable  on  a 
second  conviction  to  be  punished  for  a  misdemeanor  by  imprisonment 
for  a  period  not  exceeding  twelve  months. 

349.  The  Governor  in  Council  may  from  time  to  time  repeal  alter  Regulations, 
and  amend  the  regulations  in  the  Thirty-third  Schedule  hereto  con-  *• 
tained  and  substitute  others  in  lieu  thereof  for  the  carrying  into  effect  sdleauio'."^'^ 
of  the  provisions  of  this  Part  of  this  Act,  and  such  substituted 
regulations  shall  be  deemed  to  be  the  regulations  in  the  said  Thirty- 
second  Schedule  for  the  purpose  of  carrying  into  effect  the  provisions  of 

this  Part.  Pro\'ided  that  all  regulations  made  under  the  authority  of 
this  section  shall  be  laid  before  both  Houses  of  Parliament  within 
twenty-one  days  after  the  same  have  been  made  or  if  Parliament  be 
not  then  sitting  within  twenty-one  days  after  the  commencement  of  the 
next  ensuing  session  thereof  ;  and  if  an  address  be  presented  to  the 
Governor  by  either  House  of  Parliament  within  the  next  subsequent 
twenty-one  days  on  which  the  said  House  shall  have  sat  praying  that 
such  regulations  or  any  portion  thereof  may  be  annulled,  the  Governor 
shall  thereupon  by  Order  in  Council  annul  such  regulations  or  portion 
thereof  as  the  case  may  be,  and  the  same  shall  thenceforth  become  void 
and  of  no  effect  but  without  prejudice  to  the  validity  of  any  proceedings 
which  may  in  the  meantime  have  been  taken  under  the  same. 

350.  The  owner  of  any  private  land  shall  be  at  liberty  to  enter  ^""Y/uTiu" 
into  agreements  in  writing  with  the  holders  of  miners'  rights  giving  to  eute'r  into ' 
them  power  to  take  possession  for  gold  mining  purposes  of  such  land  as  Kero I'miner^s 
if  it  were  Crown  land,  subject  to  the  mining  by-laws  of  the  district  in  puiposM."'"""*' 
which  such  land  is  situated,  and  it  shall  not  be  necessary  to  obtain  any  ib.s.  si. 
mining  lease  from  the  Crown  of  such  private  land  so  occupied  as  afore- 
said under  miners'  rights.    Provided  that  every  such  agreement  shall  be 
approved  by  the  warden  for  the  district  in  which  such  land  is  situated 

and  shall  also  be  registered  in  accordance  with  regulations  to  be  made 
by  the  Governor  in  Council. 

Part  III. — General  Provisions. 

DIVISION  1. — REGULATION    AND  INSPECTION    OF  MINES     AND  MINING 

MACHINERY. 

351.  In  the  construction  and  for  the  purposes  of  this  Division  of  interpretation, 
this  Part  of  this  Act  the  following  terms  shall  if  not  inconsistent  with  "/mnTant'' 
the  context  or  subject-matter  have  the  respective  meanings  hereby  'K*"!'^ 

.  ^  o  J  Macmnery  Act 

assigned  to  them  (that  is  to  say)  : —  isss-  s.  3. 

"  Machinery  "  shall  mean  and  include  steam  and  other  engines  Machinery." 
boilers  furnaces  stampers  winding  and  pumping  gear  whims 
windlasses  chains  trucks   tramways   tackle   blocks  ropes 
tools  and  all  appliances  of  whatsoever  kind  used  for  the 
treatment  of  ores  or  for  any  mining  purpose  : 

"  Mine  "  shall  mean  and  include  any  claim  place  pit  shaft  drive  Mine." 
level  or  other  excavation  drift  gutter  lead  vein  lode  reef 
wherein  or  whereby  is  or  shall  be  or  has  been  carried  on  any 
operation  for  or  in  connexion  with  the  purpose  of  obtaining 
any  metal  or  mineral  by  any  mode  or  method  or  of  stacking 
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or  otherwise  storing  any  substance  as  containing  any  metal 
or  mineral  or  wherein   operations  are   carried  on  for  the 
treatment  of  the  products  of  any  mine  : 
"  Mining  manager  "  shall  mean  the  person  having  the  manage- 
ment of  the  mining  operations  carried  on  in  a  mine  ; 
"  Minister  "  shall  mean  the  responsible  Minister  of  the  Crown 

administering  this  Division  of  this  Part  of  this  Act : 
"  Owner  "  shall  include  a  company  incorporated  under  any  Act 
as  a  mining  company, 

352.  Any  accident  occurring  in  a  mine  shall  be  prima  facie 
evidence  that  such  accident  occurred  through  some  negligence  on  the 
part  of  the  owner. 

353.  Boys  under  the  age  of  fourteen  years  and  females  shall  not 
be  employed  below  ground  in  any  mine,  and  no  boy  under  the  age  of 
eighteen  years  shall  be  employed  as  lander  or  braceman  at  any  time, 
and  no  person  shall  be  so  employed  for  more  than  forty-eight  hours  in 
any  week  nor  more  than  eight  hours  in  any  day  except  in  cases  of 
emergency.  Provided  that  no  person  shall  be  deemed  to  be  guilty  of 
an  offence  against  this  Division  of  this  Part  of  this  Act  for  a  contraven- 
tion of  that  part  of  this  section  relating  to  the  time  for  which  persons 
shall  not  be  employed  below  ground  if  he  prove  before  any  two  justices 
that  there  were  special  circumstances  to  render  such  contravention 
necessary  for  the  proper  working  of  the  mine,  and  that  such  contraven- 
tion was  not  injurious  to  the  workmen  employed  in  the  mine. . 

Persons  not  to  354.  No  person  shall  be  employed  below  ground  in  any  mine  for 
below  ground  ^ore  than  eight  consecutive  hours  at  any  time  nor  for  more  than  forty- 
hourVin'^auy^'''^  eight  houi's  ill  any  week  except  in  cases  of  emergency,  and  a  person  shall 
day.  be  deemed  and  is  hereby  declared  to  be  employed  below  ground  and  in  the 

'ot^mne7and  '''*  scrvice  of  the  owner  of  a  mine  within  the  meaning  of  this  Division  of 
^Machinery  Act   ^^^^  ^^'^^       ^^^^^  ^ct  from  the  time  that  he  commences  to  descend  a 
1886  "s.  2.      mine  until  he  is  relieved  of  his  work  and  commences  to  return  to  the 
surface  by  the  authority  of  the  owner  or  his  agent. 

i^n|"oyment  of  355.  No  persou  in  charge  of  steam ,  machinery  used  in  connexion 
pwsons^ni  with  any  mine  or  for  the  treatment  of  the  products  of  any  mine  shall  be 
machinery  Ac.  employed  for  morc  than  eight  consecutive  hours  at  any  time  or  for 
'^I'^mnellnd''"  ^0^6  than  eight  hours  in  any  twenty-four  hours  ;  such  period  of  eight 
Mining  hours  shall  be  exclusive  of  any  time  occupied  in  raising  steam  and  in 

Machinery  Act  ,  ■'  . 

1883  "  «.  6.  drawing  fires  and  exhausting  steam  in  connexion  with  the  machinery  in 
the  charge  of  such  person  and  of  any  time  in  which  such  person  is  employed 
in  case  of  breakage  or  other  emergency. 

356.  Every  person  in  charge  as  aforesaid  who  is  guilty  of  negli- 
gence by  which  any  property  is  destroyed  or  damaged  shall  be  guilty  of 
an  offence  against  this  Division  of  this  Part  of  this  Act. 

357.  The  following  general  rules  shall  so  far  as  may  be  reasonably 
practicable  be  observed  in  every  mine  : — 

(1)  An  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  such  an  extent  that  the  shafts 
winzes  sumps  levels  underground  stables  and  working 


I'cnaltv. 
».  7. 


General  rules^ 


VontlUttioD 


Xo.  1120.] 


MINES  ACT  1890. 


105 


places  of  such,  mine,  and  the  travelling  roads  to  and "  The  Regulation 
from  such  working  places,  shall  be  in  a  fit  state  for  "mning^ 
working  and  passing  therein  :  lltir''" 

(2)  Gunpowder  or  other  explosive  or  inflammable  substance  Gunpowder  and 
shall  only  be  used  in  a  mine  as  hereunder  provided  (that  ''■'^^^'ne- 
is  to  say) : — 

(a)  It  shall  not  be  stored  on  the  surface  of  or  adjacent  to 
the  mine  unless  in  such  magazine  and  in  such  quantities 
aa  may  in  writing  be  approved  by  the  Minister  : 

(6)  It  shall  not  be  stored  in  the  mine  in  any  quantity 
exceeding  what  would  be  required  for  use  during  twelve 
working  days  for  the  purposes  of  the  mine ;  and  if 
stored  in  the  mine,  it  shall  be  kept  in  a  drive  or  chamber 
separated  by  a  door  fixed  across  such  drive  at  least  thirty 
feet  from  any  travelling  road  : 

(c)  It  shall  not  be  taken  for  use  into  the  workings  of  the 
mine  except  in  a  securely  covered  case  or  canister  con- 
taining not  more  than  eight  pounds  : 

{d)  A  workman  shall  not  have  in  use  at  one  time  in  any 
one  place  more  than  one  of  such  cases  or  canisters  : 

(e)  No  person  shall  enter  with  a  naked  light  a  powder 
magazine  or  any  excavation  in  a  mine  where  powder  or 
other  explosive  or  inflammable  substance  is  stored  : 

(/)  No  iron  or  steel  pricker  shall  be  used  in  blasting  in  any 
mine,  and  no  iron  or  steel  tool  shall  be  used  in  tamping 
or  ramming,  and  no  iron  or  steel  pricker  or  tamping  bar 
shall  be  taken  into  any  mine  : 

[g)  A  charge  which  has  missed  fire  may  be  drawn  by  a 
copper  pricker,  but  shall  not  be  visited  until  one  hour 
has  elapsed  from  the  time  of  lighting  the  fuse  of  such 
charge  ;  but  in  no  case  shall  an  iron  or  steel  drill  be 
used  for  the  purpose  of  drawing  or  drilling  out  such 
charge  ;  but  this  sub-section  shall  not  apply  to  charges 
fired  by  an  electric  current : 

(A)  No  boy  under  the  age  of  eighteen  years  shall  be  allowed 
to  charge  a  hole  with  explosives  or  to  fire  any  charge  of 
explosives  : 

{j)  No  drill  hole  shall  be  bored  within  a  distance  of  three 
feet  directly  below  or  within  one  foot  in  any  other  direc- 
tion from  the  site  of  a  previously  exploded  charge  of 
any  nitro-glycerine  compound,  and  no  drill  hole  shall 
be  bored  in  any  remaining  portion  of  a  hole  in  which  a 
charge  of  nitro-glycerine  compound  has  been  previously 
exploded ; 

{k)  In  all  cases  where  the  fumes  arising  from  the  explosion 
of  any  nitro-glycerine  compound  cannot  be  effectively 
dispersed  by  ventilation  or  spray  of  water  from  the  mine, 
such  fumes  shall  be  neutralized  or  rendered  innocuous 
by  the  person  in  charge  of  the  blasting  operations  by 
the  use  of  a  spray  of  solution  of  sulphate  of  iron  before 
the  miners  are  permitted  to  return  to  the  sites  of  such 
blasting  operations ; 
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(l)  Mining  companies  or  persons  employing  miners  in 
blasting  with,  nitro -glycerine  compounds  shall  supply 
such  miners  with  the  means  of  thawing  such  compounds 
and  with  the  means  of  producing  sulphate  of  iron  spray  : 

(3)  Every  underground  plane  on  which  persons  travel  which 

is  self-acting  or  worked  by  an  engine  windlass  or  gin 
shall  be  provided  (if  exceeding  thirty  yards  in  length)  with 
some  proper  means  of  signalling  between  the  stopping 
places  and  the  ends  of  the  plane,  and  shall  be  provided 
in  every  case  at  intervals  of  not  more  than  twenty  yards 
with  sufficient  man-holes  for  places  of  refuge  : 

(4)  Every  road  on  which  persons  travel  underground  where 

the  produce  of  the  mine  in  transit  exceeds  ten  tons  in 
any  one  hour  over  any  part  thereof  and  where  the  load 
is  drawn  by  a  horse  or  other  animal  shall  be  provided 
at  intervals  of  not  more  than  one  hundred  yards  with 
sufficient  spaces  for  places  of  refuge,  each  of  which  spaces 
shall  be  of  sufficient  length  and  of  at  least  three  feet  in 
width  between  the  waggons  running  on  the  tramroad  and 
the  side  of  the  road  : 

(5)  Every  man-hiole  and  space  for  a  place  of  refuge  shall  be 

constantly  kept  clear,  and  no  person  shall  place  anything 
in  a  man-hole  or  such  space  so  as  to  prevent  access 
thereto  : 

(6)  The  top  and  all  entrances  between  the  top  and  bottom 

of  every  working  or  pumping  shaft  shall  be  properly  and 
securely  fenced  or  securely  covered,  but  this  provision 
shall  not  be  taken  to  forbid  the  temporary  removal  of 
any  fence  or  cover  for  the  purpose  of  repairs  or  other 
operations  if  proper  precautions  are  used,  and  every 
,  abandoned  or  disused  shaft  shall  be  fenced  or  securely . 
covered  in  by  the  lessee  or  registered  owner  thereof  and 
its  position  indicated  on  the  surface  by  a  post  with  a 
notice  thereon  affixed  : 

(7)  When  a  fence  or  cover  has  been  temporarily  removed  from 

any  entrance  to  a  shaft  to  admit  of  the  performance  of 
ordinary  mining  operations,  a  strong  horizontal  bar  shall 
be  securely  fixed  across  such  entrance  not  less  than  three 
nor  more  than  four  feet  from  the  floor  of  the  brace 
chamber  or  drive  as  the  case  may  be  : 

(8)  Where  the  natural  strata  are  not  safe,  every  working  or 

pumping  shaft  shall  be  securely  cased  lined  or  otherwise 
made  secure  : 

(9)  When  a  shaft  is  being  sunk  in  rock  formation  and  blasting 

operations  are  necessary  short  cross-drives  or  man-holes 
shall  be  formed  at  depths  of  every  two  hundred  feet  for 
use  by  miners  as  places  of  refuge  during  the  occurrence 
of  blasts,  and  access  to  such  man-holes  from  the  bottom 
of  the  shaft  shall  be  provided  by  the  use  of  suitable 
ladders  : 

(10)  Every  drive  and  every  excavation  of  any  kind  in  connexion 

with  the  working  of  a  mine  shall  be  securely  protected 
1^.^     and  made  safe  for  persons  employed  therein  : 
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(11)  Suitable  lights  effectually  protected  from  draughts  of  air  "  I'he  Regulation 

shall  be  provided  for  the  use  of  miners  when  travelling  Mining 
in  the  main  drives  of  any  alluvial  mine,  and  the  upper  fsst-^"''^ 
entrance  to  every  winze  rise  or  jump-up  while  open  or  Protected ughts 
unfenced  shall  be  illuminated  by  a  fixed  light :  main  drives. 

(12)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  i3ivision  of 

descent  of  persons  by  ladders  or  a  man-engine  and  another 
portion  of  the  same  shaft  is  used  for  raising  material  the 
first-mentioned  portion  shall  be  cased  or  otherwise 
securely  fenced  of?  from  the  last-mentioned  portion  : 

(13)  Every  working  shaft  in  which  a  cage  is  used  and  every  sisn.iuing. 

division  of  such  shaft  in  which  persons  are  raised  and 
lowered  and  every  shaft  in  which  appUances  worked  by 
steam  machinery  are  used  shall  be  provided  with  guides 
and  some  proper  means  of  communicating  distinct  and 
definite  signals  from  the  bottom  of  the  shaft  and  from 
every  entrance  for  the  time  being  in  work  between  the 
top  and  bottom  of  the  shaft  to  the  top  and  thence  to 
the  engine-room  and  from  the  engine-room  and  top  to  the 
bottom  of  the  shaft  and  to  every  entrance  for  the  time 
being  in  work  between  the  top  and  the  bottom  of  the  shaft ; 
and  no  verbal  signals  or  communications  shall  be  made 
up  or  down  a  shaft  exceeding  fifty  yards  in  depth  in  which 
cages  are  used  except  through  speaking  tubes  or  tele- 
phones in  the  pump  compartment  of  such  shaft,  and  every 
person  employed  in  a  mine  shall  make  himself  acquainted 
with  the  system  of  signals  used  in  such  mine  : 

A  line  or  some  other  appliance  shall  be  provided  in  Danger-signal 
each  shaft  to  admit  of  danger  signals  being  communicated'"'"' 
to  the  engine-driver  from  any  portion  of  such  shaft : 

(14)  A  clear  view  shall  be  kept  for  the  engine-driver  between  ciear  view 

his  station  and  the  shaft  at  the  surface  brace  :  I?*!?'!;'-" 

01  engine-driver 

(15)  All  methods  of  signalling  in  mines  to  indicate  that  men  or  g^^'if^'g^^j.'''* 

material  are  to  be  raised  or  lowered  in  shafts  shall  be  clear     j^^^^xas  of 
and  distinct  and  shall  be  subiect  to  the  approval  of  the  ^''snaUing 

11-  p       •  1     1     11     1       1  1  -  1   indicitiiig  that 

local  inspector  of  mines  and  shall  also  be  subiect  to  such  men  are  to  be 

.  .  .  ]  owf'rGt,!  or  ist'd 

alterations  and  amendments  as  may  from  time  to  time  be  to  be  clear  and 
indicated  by  the  Minister  on  the  report  of  the  local ' "" 
inspector  of  mines,  and  any  neglect  to  carry  out  such 
indicated  alterations  or  amendments  shall  be  an  offence 
against  this  Division  of  this  Part  of  this  Act,  and  the 
system  observed  shall  be  notified  in  some  conspicuous 
parts  of  the  mine  : 

(16)  Wherever  any  underground  work  is  being  performed  in  signauing  along 

alluvial  mines  at  greater  distances  than  two  hundred  feet  ^''^^"1'"''""'^''''' 
from  the  shafts  proper  means  shall  be  provided  for  com- 
municating along  the  lower  drives  of  such  mines  distinct 
and  definite  signals  to  and  from  the  plats  at  the  bottom 
of  the  shafts  and  to  and  from  such  places  in  which  men 
may  be  at  work  : 

(17)  A  cage  shall  have  a  sufficient  cover  overhead  when  used  cover  overhead. 

for  lowering  or  raising  persons  in  any  working  shaft ;  such 
cage  cover  shall  be  at  least  six  feet  six  inches  above  the 
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floor  of  the  cage  and  shall  be  constructed  of  iron  not  loss 
than  three-eighths  of  an  inch  thick,  and  shall  be  securely 
hung  on  hinges  and  fitted  with  sloping  sides  so  as  to 
be  readily  lifted  upwards  by  persons  within  the  cage. 
Wherever  practicable  all  persons  working  in  shafts  shall 
be  protected  overhead  from  falls  of  material  down  such 
shafts  by  means  of  a  roof  or  other  suitable  appliance  : 

(18)  Every  brace  shall  be  properly  covered  to  protect  the. 

workmen  from  the  inclemency  of  the  weather  : 

(19)  A  proper  ladder  or  footway  shall  be  provided  in  every  shaft 

in  which  a  whim  whip  or  windlass  is  used  and  in  every 
working  pit  or  shaft  where  no  machinery  is  used  for 
lowering  or  raising  persons  employed  therein  : 

(20)  A  single-linked  chain  shall  not  be  used  for  lowering  or 

raising  persons  in  any  working  shaft  or  plane  except  for 
the  short  coupling  chain  attached  to  the  cage  or  load. 
When  chains  are  employed  as  couplings  to  cages  two 
single-linked  chains  of  uniform  size  shall  be  used  to  each 
coupling  : 

(21)  Before  any  rope  or  chain  is  used  in  the  shaft  of  a  mine  it 

shall  be  tested  and  prove  to  be  equal  to  carrying  twice 
the  weight  of  the  ordinary  load,  and  in  mines  where  men 
are  lowered  or  raised  in  shafts  the  ropes  and  chains  used 
for  such  purposes  shall  be  periodically  tested  at  intervals 
of  not  more  than  three  months  to  carry  twice  the  weight 
of  the  ordinary  load  : 

(22)  There  shall  be  on  the  drum  of  every  machine  used  for 

lowering  or  raising  persons  such  flanges  or  horns,  and  also 
if  the  drum  is  conical  such  other  appliances  as  may  be 
sufficient  to  prevent  the  rope  from  slipping  ; 

(23)  There  shall  be  attached  to  every  machine  worked  by  steam 

water  or  mechanical  power  and  used  for  lowering  or 
raising  persons  an  adequate  brake,  and  also  a  proper 
indicator  (in  addition  to  any  mark  on  the  rope)  to  show 
to  the  person  who  works  the  machine  the  position  of  the 
cage  or  load  in  the  shaft : 

(24)  EA^ery  cage  used  in  a  mine  shall  be  fitted  with  special  and 

suitable  appliances  to  prevent  its  sudden  fall  down  a 
shaft,  and  also  to  prevent  it  coming  into  contact  with  the 
poppet-heads  : 

(25)  Spring  catches  or  automatic  or  self-acting  doors  or  tum- 

blers of  a  suitable  kind  shall  be  affixed  to  the  skids  or 
guides  below  the  poppet-heads  of  every  shaft  in  which  a 
cage  is  used  to  prevent  the  fall  of  such  cage  down  the 
shaft  when  detached  from  the  rope  or  chain  by  over- 
winding : 

(26)  When   men  arc  being  lowered  or  raised  in  any  shaft  by 

means  of  machinery  the  rate  of  speed  for  the  descent  or 
ascent  of  such  men  shall  not  exceed  within  one  hundred 
feet  of  the  surface  of  a  mine  two  hundred  feet  in  each 
minute  of  time  and  shall  not  in  any  other  part  of  a  shaft 
exceed  five  hundred  feet  in  each  minute  of  time  : 
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(27)  Before  any  safety  cage  be  first  used  it  shall  be  tested  in "  The  Regulation 

the  presence  of  the  local  inspector  of  mines  to  show  that  Mining 
it  is  supplied  with  proper  appliances,  and  no  such  cage  illtJ""'' 
shall  be  used  unless  and  until  such  inspector  gives  a  safety  cages  to 
certificate  to  the  effect  that  such  cage  is  in  fit  working  *     ^  ' 
order  and  condition : 

(28)  In  any  shaft  exceeding  twenty  feet  in  depth  in  which  cages  protection  to 

are  not  used  no  person  shall  descend  or  ascend  by  the  aid  ^cending  or 
of  machinery  unless  in  addition  to  the  use  of  the  loop  g^aft"^'"^ 
crossbar  or  other  appliance  he  be  securely  stayed  to  the 
rope  employed  for  lowering  or  raising  in  such  shaft  by  a 
strap  or  other  fastening  passing  round  the  body  under  the 
arms  and  such  method  of  staying  shall  be  used  by  every 
person  who  finds  it  necessary  in  the  execution  of  his  duty 
to  descend  or  ascend  a  shaft  on  top  of  the  cage  covers  : 

(29)  A  ladder  permanently  used  for  the  ascent  or  descent  of  inclination  ot 

persons  in  a  mine  shall  not  be  fixed  in  a  vertical  or 
overhanging  position  unless  in  shafts  used  exclusively  for 
pumping,  and  shall  be  inclined  at  the  most  convenient 
angle  which  the  space  in  which  the  ladder  is  fixed  allows, 
and  every  such  ladder  shall  have  substantial  platforms 
at  intervals  of  not  more  than  thirty  feet  and  a  suitable 
fixture  for  a  hand  grip  shall  be  placed  above  such  ladder 
for  the  use  of  persons  ascending  or  descending  such 
ladder : 

(30)  If  more  than  four  persons  are  employed  in  the  mine  uressing-room. 

below  ground  in  one  shift  sufficient  accommodation  shall 
be  provided  above  ground  near  the  princiijal  entrance  of 
the  mine,  and  not  in  the  engine-house  or  boiler-house, 
for  enabling  the  persons  employed  in  the  mine  to  con- 
veniently dry  and  change  their  dresses,  and  in  no  case 
shall  men  be  allowed  to  change  theii  dresses  upon  a 
boiler  : 

(31)  No  person  under  the  ase  of  eighteen  ytLrs  shall  be  placed  Person  in  charge 

•       1,  t         X.  X    1     /  X  •  o'  machinery. 

m  charge  of  or  have  the  control  of  an^;'  steam  engme  or 
boiler  used  in  connexion  with  the  working  of  any  mine. 
No  person  in  charge  of  steam  machinery  in  connexion 
with  the  working  of  any  mine  shall  under  any  pretext 
whatever,  unless  relieved  by  a  competent  person  for  that 
purpose,  absent  himself  or  cease  to  have  continual  super- 
vision of  such  machinery  during  the  time  it  is  used  in 
working  the  mine  : 

(32)  All  machinery  in  which  steam  water  or  air  or  any  two  or  Machinery  to  be 

more  of  them  are  used  as  motive  power  shall  be  subject 
to  the  provisions  of  this  Division  of  this  Part  of  this  Act 
so  far  as  the  same  shall  reasonably  apply,  and  no  such 
machinery  erected  or  fitted  up  after  the  passing  of  this 
Act  shall  be  employed  until  it  has  been  examined  by  an 
inspector  appointed  for  that  purpose  and  certified  by  him 
to  be  in  proper  and  fit  working  condition  : 

(33)  All  boilers  compressors  engines  gearing  and  all  other  parts  kept*jn^^o*d° 

of  machinery  when  used  for  any  mining  purpose  or  for  order  and 

°  ^  condition. 


110 


MINES  ACT  1890. 


[54  Vict. 


"  The  Regulation  the  treatment  of  ores  or  for   the   treatment  of  the  pro- 
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M^Mnery  Act  condition  : 

^'encing  (34)  Every  fly-wheel  and  all  exposed  or  dangerous  parts  of  the 

machinerj'.  ^     '  i-  i  t  i 

machmery  and  every  tramway  constructed  on  an  elevated 
platform  shall  be  and  be  kept  securely  and  safely  fenced 
except  tramways  worked  by  ropes  : 

Gauges  to  boiler  (35)  Every  steam  boiler  shall  be  provided  with  a  proper  steam 

and  safety  \  ah  e.  gauge  and  Water  gauge  to  show  respectively  the  pressure 

of  steam  and  the  height  of  water  in  the  boiler  and  with 
a  proper  safety  valve,  and  at  least  once  in  every  six 
months  every  boiler  shall  be  thoroughly  cleansed ; 
and  once  in  every  twelve  months  every  such  boiler  shall 
be  subjected  to  an  hydraulic  test,  and  the  date  and  full 
description  of  every  such  test  and  cleansing  shall  be 
entered  in  a  book  to  be  kept  by  the  mining  manager  or 
other  person  in  charge  of  the  mine,  and  the  entries  in 
such  book  shall  on  demand  be  open  to  the  perusal  of  any 
inspector  under  this  Division  of  this  Part  of  this  Act : 

•wilful  damage.  (36)  No    pcrsou    shall    wilfully    damage    or    without  proper 

authority  remove  or  render  useless  any  fencing  casing 
lining  guide  means  of  signalling  signal  cover  chain  flange 
horn  brake  indicator  ladder  platform  steam  gauge  water 
gauge  safety  valve  or  other  appliance  or  thing  provided 
in  any  mine  in  compliance  with  this  Division   of  this 

Protection  of  Y&tt  of  this  Act,  and  no  person  shall  after  any  shaft  has 

abandoned  '  .   .  ^  Mr  n  i 

shafts.  become  disused  for  mmmg  purposes  wiliuUy  damage  or 

render  useless  such  shaft  by  the  removal  of  any  fencing 
covering  casing  lining  ladder  platform  or  other  appliance 
provided  in  such  shaft  without  the  consent  of  the 
Minister  : 

Boring  rods  to  (-'^7)  In  every  working  in  a  mine  approaching  a  place  likely  to 

^'^  contain  a  dangerous  accumulation  of  water  boring  rods 

shall  be  kept  and  used  for  the  purpose  of  perforating  the 
ground  twenty  feet  in  advance  of  or  near  or  at  any  angle 
from  such  working,  and  no  drive  gallery  or  other  ex- 
cavation shall  be  made  within  a  dangerous  distance  of 
such  accumulation  of  water  or  fire  damp  : 
Alluvial  mineB  (38)  In  cvcry  alluvial  mine  which  in  the  opinion  of  an  inspector 

with*cBcape^*'^  is  liable  to  an  inundation  or  inburst  of  water  such  ad- 

'^""^^  ^f^-  ditional  rises  chambers  drives  and  other  workings  or  any 

of  them  shall  be  constructed  as  may  seem  necessary  and 
as  may  be  ordered  by  the  Governor  in  Council  for  the 
escape  of  workmen  from  the  lower  workings  or  to  insure 
their  safety  in  every  such  mine  during  the  period  of  any 
inundation  or  inburst  of  water  in  such  mine  : 
Ladders  to  he  (39)  Ladders  and  when  necessary  convenient  platforms  con- 

"Tump^-ups"  nected  therewith  shall  be  provided  in  each  rise  jump-up 

or  passage  giving  access  to  workings  at  a  higher  level  in 
a  mine,  and  a  notice  shall  be  posted  at  the  foot  of  each 
such  rise  jump-up  or  passage  sLuting  the  height  of  such 
rise  jump-up  or  passage  to  the  chamber  or  di'ive  above  : 
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(40)  The  mining  manager  of  every  mine  or  other  competent "  r^e /je^«/atton 

^      '  ®  °  ■    ,    -I    f  1.  r    11  0)  Mines  and 

person  or  persons  appointed  tor  such  purpose  shall  once  Mining 
at  least  in  every  twenty-four  hours  examine  the  state  of  ^^ss/*"*'"  "^"^ 
all  safety  appliances  or  gear  connected  with  the  cages  or  Mining  manager 
shafts  of  the  mine  and  shall  once  in  each  week  carefully  mine  to  inspect, 
examine  the  buildings  machinery  shafts  levels  planes  and 
all  places  used  in  the  working  of  such  mine,  and  shall 
record  in  writing  in  a  book  to  be  kept  for  that  purpose  his 
opinion  as  to  their  condition  and  safety  and  any  repairs 
and  as  to  any  alterations  required  to  insure  greater  safety 
to  the  persons  employed  in  the  working  of  such  mine,  and 
such  book  shall  on  demand  be  open  to  perusal  by  any  in- 
spector under  this  Division  of  this  Part  of  this  Act ;  and 
every  such  safety  appliance  or  gear  if  condemned  by  any 
inspector  of  mines  or  machinery  shall  be  forthwith  re- 
moved or  made  fit. 

Any  mining  manager  or  any  person  in  charge  of  or  giving  orders  of°th^ig"^ection 
or  directions  relating  to  the  carrying  on  of  any  mining  operations  in  a  an  offence, 
mine  who  contravenes  or  does  not  comply  with  any  of  the  general  rules 
in  this  section  shall  be  guilty  of  an  offence  against  this  Division  of  this 
Part  of  this  Act  unless  he  proves  that  he  had  taken  all  reasonable 
means  to  prevent  such  contravention  or  non-compliance. 

A  printed  copy  of  the  rules  provided  for  in  this  section  shall  be  Rules  to  be 

1-        1  1  i     MT  1         1-  •  posted  on  con- 

posted  m  the  omce  and  on  a  building  or  board  m  some  conspicuous  spicuons  place, 
place  in  connexion  with  every  mine. 

358.  The  Governor  in  Council  may  from  time  to  time  appoint  re-  Board  ot 
move  and  re-appoint  fit  persons  to  act  as  a  Board  of  Examiners  under  engine-drivers, 
this  Division  of  this  Part  of  this  Act,  and  the  said  board  hereinafter  ^• 
referred  to  as  the  "  Board  of  Examiners  "  shall  be  empowered  to  hold 
examinations  and  to  examine  persons  who  may  be  desirous  of  qualifying 
themselves  as  engine-drivers  subject  to  such  regulations  as  may  from 

time  to  time  be  approved  hy  the  Governor  in  Council  and  to  grant 
certificates  of  competency  to  such  persons  as  successfully  pass  the  certificates  ot 

•  1     1  •      ,  •  competency  for 

prescribed  examinations.  eugine-drivers. 

359.  The  Board  of  Examiners  shall  also  grant  a  certificate  of  Certificates  of 
service  to  every  person  who  furnishes  to  the  said  board  satisfactory  engine-drivers, 
evidence  that  he  has  been  in  charge  of  and  has  efficiently  managed  i'>-  «•  i". 
machinery  worked  by  steam  for  a  period  of  twelve  months  prior  to  the 

passing  of  "  The  Regulation  of  Mines  and  Mining  Machinery  Act  1883," 
and  such  certificate  shall  confer  the  same  privileges  as  a  certificate  of 
competency. 

360.  Every  certificate  of  competency  or  service  under  this  Division  Certificates  to 
of  this  Part  of  this  Act  shall  specify  the  name  place  and  date  of  birth  pa^icSars. 
of  the  person  to  whom  such  certificate  is  issued.  «•  n- 

361.  After  the  coming  into  operation  of   this  Act  any  person  Penalty  on 
who  is  not  the  holder  of  a  certificate  of  competency  or  of  service  from  person  taking 
the  said  board  or  who  is  wholly  or  partially  deaf  or  whose  sight  is  de-  ma^cMne^y. 
fective  or  who  is  subject  to  fits  giddiness  or  any  other  infirmity  likely  to  ib.  s.  12. 
interfere  with  the  efficient  discharge  of  his  duties,  and  who  takes  charge 

of  machinery  in  which  steam  water  or  air  or  any  two  or  more  of  them 
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not  apply  to  air  winches  or  boring  machines  worked  underground. 

362.  Any  person  holding  a  certificate  of  competency  or  of  service 
under  this  Division  of  this  Part  of  this  Act  or  under  "  The  Regulation  of 
Mines  and  Mining  Machinery  Act  1883  "  as  an  engine-driver  and  who 
is  charged  with  an  offence  or  misconduct  likely  to  be  detrimental  to 
the  proper  or  efficient  discharge  of  his  duties  may  be  called  upon  by  the 
Board  of  Examiners  to  show  cause  why  he  should  not  be  disqualified  as 
a  certificated  engine-driver,  and  if  he  fails  to  satisfy  the  said  board  he 
may  by  an  order  of  the  Governor  in  Council  published  in  the  Govern- 
ment Gazette  be  disqualified  for  any  period  from  acting  as  an  engine- 
driver  ;  and  any  such  person  shall  after  such  order  deliver  into  the 
charge  of  the  said  board  his  certificate  of  competency  or  of  service, 
which  shall  be  retained  by  the  said  board  during  the  period  of  his 
disqualification,  and  no  such  person  shall  during  the  period  of  such 
disqualification  take  charge  of  any  machinery  in  which  steam  water  or 
air  or  any  two  or  more  of  them  are  used  as  motive  power. 

363.  If  any  mine  wherein  operations  are  carried  on  for  the  working 
of  any  metalliferous  or  mineral  lodes  or  veins  or  of  any  metalliferous  or 
mineral  deposits  is  considered  by  the  Minister  to  be  likely  at  any  time 
to  contain  dangerous  accumulations  of  water,  the  Minister  may  by  a 
notice  in  writing  addressed  to  the  manager  of  such  mine  order  that  an 
accurate  plan  and  sections  of  the  shafts  drives  levels  and  all  other 
underground  workings  of  such  mine  shall  be  made  and  a  copy  thereof 
deposited  in  the  office  of  the  warden  nearest  to  such  mine  ;  and  within 
three  months  from  the  date  of  such  order  a  correct  copy  of  such  plan 
and  sections  shall  be  so  deposited  at  the  office  of  the  warden  aforesaid, 
and  all  additions  of  any  kind  to  the  underground  workings  of  such  mine 
made  after  the  date  of  such  order  shall  be  correctly  delineated  upon  the 
original  plan  and  sections  and  also  upon  the  copy  deposited  at  the 
warden's  office  at  intervals  of  not  more  than  two  months,  and  such 
original  plan  and  sections  shall  contain  complete  information  of  all 
the  underground  workings  up  to  the  date  of  the  abandonment  of  such 
mine. 

364.  Such  plan  and  sections  shall  be  drawn  to  a  scale  of  not  less 
than  two  chains  to  one  inch  or  to  such  other  scale  as  the  plan  then  used 
in  the  mine  has  been  constructed  ;  and  any  person  with  the  sanction  in 
writing  of  the  Minister  shall  be  allowed  to  inspect  the  copy  of  any  plan 
and  sections  of  a  mine  lodged  at  the  office  of  the  warden,  and  an 
inspector  under  this  Division  of  this  Part  of  this  Act  shall  be  permitted 
at  any  time  when  in  the  performance  of  his  duty  to  examine  the  plan 
and  sections  of  the  underground  workings  of  any  mine  ;  and  any  owner 
of  a  mine  or  any  other  person  in  charge  of  such  plan  and  sections  who 
fails  to  produce  them  for  inspection  when  called  upon  to  do  so  by  an 
inspector  shall  be  guilty  of  an  offence  against  this  Division  of  this  Part 
of  this  Act. 

365.  In  every  case  where  at  the  time  of  the  passing  of  "  The 
Regulations  of  Mines  and  Mining  Machinery  Act  1883  "  vertical  or 
overhanging  ladders  were  used  in  connexion  with  the  shaft  of  any  mine 


No.  1120.] 


MINES  ACT  1890. 


113 


1883.' 


securely  fixed  platforms  shall  be  constructed  at  intervals  of  not  more  ^'  ^''^/J^f'^'J^'*''" 
than  thirty  feet  from  each  other  in  such  shaft,  and  such  ladders  shall  Machinery  Act 
have  sufficient  spaces  for  foot-holds  of  not  less  than  six  inches  ;  but  in 
no  case  shall  new  vertical  or  overhanging  ladders  be  constructed 
either  in  substitution  for  old  ones  or  otherwise.  Every  person  who 
contravenes  or  does  not  comply  with  this  section  after  the  passing  of 
this  Act  shall  be  guilty  of  an  offence  against  this  Division  of  this  Part 
of  this  Act. 


366.  If  any  person  employed  in  or  about  any  mine  suf?er  any  Enu)i^>yer^to 
injury  in  person  or  be  killed  owing  to  the  non-observance  in  such  mine  ^^J^g^Jf '"^'"''"^ 
of  any  of  the  provisions  of  this  Division  of  this  Part  of  this  Act,  such  non-observance 
non-observance  not  being  solely  due  to  the  negligence  of  the  person  so  ^ 
injured  or  killed,  or  owing  in  any  way  to  the  negligence  of  the  owner 

of  such  mine  his  agents  or  servants,  the  person  so  injured  or  his 
personal  representatives  or  the  personal  representatives  of  the  person 
so  killed  may  recover  from  the  owner  compensation  by  way  of 
damages  as  for  a  tort  committed  by  such  owner  ;  and  the  amount  of 
such  compensation  with  the  costs  of  recovering  the  same  when  deter- 
mined shall  constitute  a  charge  on  the  mine  and  mining  plant  in  or 
about  which  such  person  was  so  employed,  and  all  charges  arising 
under  the  provisions  of  this  section  shall  as  between  themselves  be 
paid  rateably.  Provided  that  any  warden  or  warden  and  assessors  if 
required  either  by  the  warden  the  plaintif?  or  the  defendant  shall  have 
jurisdiction  to  hear  and  determine  all  claims  for  compensation  not 
exceeding  the  sum  of  two  hundred  and  fifty  pounds  made  under  the 
provisions  of  this  section,  and  the  decision  of  the  warden  or  of 
assessors  shall  be  final.  Suits  for  every  such  claim  may  be  commenced 
and  all  proceedings  therein  had  and  taken  in  like  manner  as  suits  may 
be  commenced  before  a  warden,  and  all  proceedings  therein  may  be 
had  and  taken  under  the  provisions  of  Part  I.  of  this  Act  all  of  which 
provisions  shall  be  and  the  same  are  hereby  declared  to  be  applicable 
to  suits  to  enforce  claims  for  compensation  hereunder.  Nothing  in 
this  proviso  contained  shall  take  away  from  any  person  any  right  to 
take  proceedings  in  respect  of  a  claim  for  compensation  in  any  court 
of  competent  jurisdiction. 

367.  Any  competent  person  may  be  appointed  an  inspector  under  inspection  of 
this  Division  of  this  Part,  and  any  such  inspector  or  any  person  autho-  mlchinery. 
rized  in  writing  by  the  Minister  or  by  a  Police  Magistrate  in  that  behalf  ib.  s.  i8. 
may  with  such  assistants  as  he  thinks  fit  have  access  to  and  inspect 

any  mine  or  machinery  at  any  time  for  the  purpose  of  ascertaining 
whether  the  provisions  of  this  Division  of  this  Part  of  this  Act  are 
being  complied  with  ;  and  the  owner  of  such  mine  or  machinery  shall 
provide  all  labour  and  assistance  necessary  for  that  purpose.  If  any 
person  fail  neglect  or  refuse  to  comply  with  or  offer  any  impediment  or 
obstruction  to  the  carrying  out  the  provisions  of  this  section,  he  shall 
be  guilty  of  an  offence  against  this  Division  of  this  Part  of  this  Act. 
Immediately  upon  any  miner  working  in  the  mine  making  a  complaint 
under  this  Division  of  this  Part  of  this  Act  to  any  inspector,  it  shall  be 
the  duty  of  such  inspector  to  make  inquiry  into  the  matter  of  such 
complaint,  and  to  take  such  other  steps  as  he  may  deem  necessary 
to  investigate  the  matter,  and  the  name  of  the  informant  shall  not  be 
18326*  H 
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"  The  Begulalion  divulged  by  the  inspector.  No  inspector  under  this  Division  of  this 
Mining  Part  of  this  Act  shall  be  allowed  to  hold  any  interest  whatever  in  any 
Ma€Ainery  Act  ^j^g  district  in  which  he  is  authorized  by  the  Minister  to  act. 

368.  Every  person  who  contravenes  or  does  not  comply  with  any 
of  the  provisions  of  this  Division  of  this  Part  of  this  Act  or  who  is 
guilty  of  neghgence  by  which  any  person  is  injured  or  killed  either  by 
himself  his  agent  or  servant  shall  be  guilty  of  an  offence  against  this 
Division  of  this  Part  of  this  Act. 


What  is  an 
offence  against 
this  Division. 
lb.  s.  19. 


Employes  to 
inform 
employers  of 
breaches  of  this 
Division. 

lb.  s.  20. 


Notice  of 
accident  to  be 
given  to  local 
inspector. 

lb.  8.  21. 


Burden  of  proof 
to  lie  on 
defendant. 
lb.  a.  22. 


Every  company 
to  have  a 
registered 
manager. 

lb.  e.  23. 


Coroners' 
inquests  on 
deaths  from 
accidents  in 
mines. 

iV  t.  24. 

85  g,  36  Vict, 
c.  77  8.  22. 


369.  Every  person  employed  in  or  about  any  mine  shall  satisfy 
himself  of  the  safety  of  any  tubs  chains  tackle  windlass  ropes  or  other 
appliances  he  may  use  before  commencing  and  whilst  at  work,  and  in 
case  of  any  defect  or  insecurity  he  shall  cease  to  use  anything  unsafe  ; 
any  every  such  person  who  witnesses  in  or  about  any  such  mine  any 
circumstance  matter  or  thing  which  may  be  likely  to  produce  therein 
danger  of  any  kind,  and  every  person  who  may  be  notified  by  any  such 
person  of  any  such  circumstance  matter  or  thing,  shall  notify  the  same 
to  the  person  (if  any)  under  whose  immediate  directions  or  control  he 
may  be,  and  every  such  person  in  sub-charge  of  and  employed  in 
mining  operations  in  any  part  of  a  mine  shall  on  changing  his  shift 
inform  the  person  appointed  to  relieve  him  of  the  state  of  the  workings 
in  the  part  of  the  mine  in  which  he  has  been  employed,  or  otherwise 
he  shall  be  guilty  of  an  offence  against  this  Division  of  this  Part  of 
this  Act. 

370.  The  mining  manager  of  every  mine  shall  within  twenty-four 
hours  after  the  occurrence  of  any  accident  attended  with  serious 
injury  to  any  person  give  notice  thereof  to  the  local  inspector  of  mines, 
and  any  mining  manager  who  omits  to  give  such  notice  shall  be  guilty  of 
an  offence  against  this  Division  of  this  Part  of  this  Act.  Any  portion 
of  a  mine  where  an  accident  occurs  shall  not  be  interfered  Math  until 
inspected  by  the  inspector  or  coroner's  jury  unless  with  a  view  of  saving 
life  or  preventing  further  injury. 

371.  For  the  purpose  of  any  proceeding  taken  under  the  pro- 
visions of  this  Division  of  this  Part  of  this  Act  against  any  mining 
manager  or  person  in  charge  of  or  giving  orders  or  directions  relating 
to  the  carrying  on  of  any  mining  operations  in  a  mine  the  burden  shall 
lie  on  the  defendant  of  proving  he  is  not  such  manager  or  person.  , 

372.  Every  mining  company  whether  registered  or  co-operative 
shall  appoint  and  continue  to  have  a  manager  who  shall  be  deemed  the 
mining  manager  of  the  company  under  this  Division  of  this  Part  of  this 
Act,  and  the  name  and  address  of  such  manager  for  the  time  being 
shall  be  notified  in  writing  to  the  local  inspector  of  mines  and  also  to 
the  Minister  of  Mines,  and  no  person  shall  be  so  appointed  who  has  not 
the  management  of  the  mining  operations  carried  on  by  such  company. 

373.  With  respect  to  coroners'  inquests  on  the  bodies  of  any 
persons  whose  death  may  have  been  caused  by  accidents  in  niin(vs  the 
following  provision  shall  have  effect  (that  is  to  say)  : — 

Any  person  having  a  personal  interest  in  or  employed  in  or  in  the 
management  of  the  mine  in  which  the  accident  occurred  shall  not  be 
qualified  to  serve  on  the  jury  empanelled  on  the  inquest ;  and  it  shall  be 
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the  duty  of  the  constable  or  other  officer  not  to  summon  any  person  "//f. 
disqualified  under  this  provision,  and  it  shall  be  the  duty  of  the  coroner 
not  to  allow  any  such  person  to  be  sworn  or  sit  on  the  jury,  nevertheless  iimT""  "* 
whenever  it  is  practicable  one-half  of  the  jurymen  shall  be  miners. 

374.  Every  person  charged  with  an  offence  against  this  Division  ^y^.^^^'^j/JJ^'j'^"" 
of  this  Part  of  this  Act  shall  be  a  competent  witness  on  his  own  behalf  Mining 

,,.  1111  1  !•    Machinery  Ac  I 

at  the  hearing  of  such  charge  and  whether  the  person  so  charged  is  iss? "  s.  2. 
charged  solely  or  jointly  with  another  or  others.  wHifoffences^*"^ 

against  tliis 

375.  No  person  so  charged  shall  be  compellable  to  be  a  witness  on  ^i^iv^'*^°°jj™™i'''' 

any  such  hearing.  Defendant  not 

to  be  compelled 

376.  Every  person  who  is  guilty  of  an  offence  against  this  Division  to  give  evidence, 
of  this  Part  of  this  Act  shall  be  liable  to  a  penalty  not  exceeding  if  he  penaitv. 

is  the  owner  mining  manager  or  person -in  charge  of  or  giving  orders  or  •■  The  Regulation 

directions  relating  to  the  carrying  on  of  any  mining  operations  in  any  "Jj^i^g^ 

mine  fifty  pounds  and  if  he  is  any  other  person  ten  pounds  for  each 

offence,  to  be  recovered  in  a  summary  manner  before  two  or  more  justices  ; 

and  the  whole  or  any  part  of  such  penalty  may  be  awarded  by  such 

justices  to  any  person  injured  or  to  the  personal  representative  of  any 

person  killed  in  consequence  thereof,  and  such  award  shall  be  in  addition 

to  any  right  of  action  such  person  or  personal  representative  may  have 

under  this  Division  of  this  Part  or  otherwise. 

DIVISION  2. — DRAINAGE  OF  MINES. 

377.  In  the  construction  of  this  Division  of  this  Part  of  this  Act  iit-rpr.'tation. 
the  following  words  and  expressions  if  not  repugnant  to  the  context  shall  '^^^"21" 
have  the  respective  meanings  hereby  assigned  to  them  (that  is  to  say)  : —  1877 "  «.  2. 

"  Crown  land  "  shall  include  all  lands  of  the  Crown  :  •' 
"  Machinery  "  shall  apply  to  and  include  all  appliances  including  Machinery.- 
tunnels  used  or  that  may  be  used  for  the  purposes  of  raising 
lifting  or  draining  water  whether  worked  by  steam  water 
or  other  power  : 

"  Mine  "  shall  apply  to  and  include  all  land  or  ground  held  used  "  Mine." 

or  occupied  by  any  person  for  mining  purposes  : 
"Mining  purposes"  shall  mean  the  purpose  of  obtaining  gold  or  "  Mining  _^ 

any  metal  or  mineral  other  than  gold  by  any  mode  or  ''"p'"''^*" 

method  and  of  stacking  or  otherwise  storing  any  earth  : 
"  Owner  of  any  machinery  "  shall  include  the  mortgagee  in   owner  of  any 

possession,  and  shall  also  include  any  person  or  number  of  '"'''''^'""y  " 

•    ,•  •    •   i    j_     1  "  Mining  statute 

persons  association  company  jomt-stock  company  or  corpora- ises 3. 

tion  whether  engaged  in  mining  or  in  mining  in  conjunction 

with  drainage  or  for  the  purpose  of  drainage  only  ;  and 

"  owner  of  any  mine  "  shall  apply  only  to  any  person  using '^O'^,"'"  °' ""y 

or  occupying  any  land  or  ground  for  mining  purposes  and  ••  The  Drainage 

shall  also  include  any  person  or  number  of  persons  associa-  "imend^et 

tion  company  joint-stock  company  or  corporation  using  or^^^^'''  ^- 

occupying  any  land  or  ground,  and  whether  Crown  land  or 

land  the  property  of  any  jU'ivate  person,  for  "  minmg 

purposes  "  as  the  words  "  mining  purposes  "  are  defined  in 

this  section  : 

*'  Warden  "  shall  mean  one  of  Her  Majesty's  wardens  of  the  gold-  "  warden." 
fields  in  and  for  Victoria  or  in  and  for  any  district  thereof. 
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"  Drainage  oj 
Mines  Act 
1877  "  s.  3. 

Onuers  of 
pumping 
machinery  may 
require 
contribution 
from  owners  of 
claims  for  the 
drainage 
thereof. 


Calculation  of 
expense  of 
drainage 
lb.  e.  4. 


378.  The  owner  of  any  machinery  already  erected  or  hereafter  to 
be  erected  upon  or  near  to  any  quartz  reef  or  other  mineral  lode  or  to 
any  lead  or  other  deposit  of  auriferous  drift  may  require  the  owner  of 
any  mine  the  workings  of  which  have  reached  the  natural  water  level 
drained  by  such  machinery  to  contribute  a  fair  share  of  the  total 
expense  of  draining  or  drawing  the  water  from  the  mines  drained  by 
such  machinery  ;  and  in  default  of  payment  or  in  case  of  disagreement 
respecting  the  amount  of  such  share  the  owner  of  such  machinery  may 
summon  the  owner  of  any  such  mine  before  a  warden,  who  may  make 
an  order  on  such  owner  to  pay  such  sum  or  sums  periodically  or  other- 
wise to  the  owner  of  such  machinery  as  the  warden  shall  think  just  and 
reasonable. 

The  warden  may  upon  making  such  order  impose  on  the  owner  of 
such  machinery  such  terms  with  regard  to  the  efficient  working  thereof 
for  the  benefit  of  all  parties  as  to  such  warden  shall  seem  just  and  order 
the  same  to  be  performed,  or  make  such  other  order  concerning  the 
premises  as  the  justice  and  equity  of  the  case  may  demand  and  siich  orders 
from  time  to  time  may  annul  vary  or  alter.  Provided  that  if  either  party 
shall  desire  to  have  the  subject-matter  of  complaint  heard  before  a  warden 
and  assessors,  the  same  shall  be  heard  and  determined  before  a  warden 
and  four  assessors  who  are  to  be  chosen  from  the  warden's  roll  as  being 
practical  working  miners  and  an  order  made  accordingly,  and  such 
assessors  shall  be  summoned  chosen  and  sworn  in  the  manner  prescribed 
by  Part  I.  of  this  Act. 

The  warden  shall  have  all  the  powers  and  authorities  in  relation  to 
summoning  parties  and  the  witnesses  the  taking  of  evidence  and  making 
and  enforcing  all  such  orders  as  aforesaid  as  he  now  has  in  any  case 
which  he  has  jurisdiction  to  hear  and  determine  under  or  by  virtue  of  the 
said  Part  I.  and  either  party  may  apply  to  the  warden  to  reserve  any 
question  of  law  in  the  form  of  a  special  case  for  the  opinion  of  the  Supreme 
Court,  which  opinion  such  Supreme  Court  is  to  give,  and  in  such  case 
proceedings  may  be  stayed  upon  such  terms  as  the  warden  shall  think  fit 
until  such  opinion  shall  have  been  given,  and  all  the  provisions  of  the 
said  Part  I.  relating  to  the  reserving  by  wardens  of  questions  of  law  in 
the  form  of  special  cases  for  the  opinion  of  the  said  Supreme  Court  and 
to  the  proceedings  therein  or  thereon  shall  apply  to  all  questions  of  law 
reserved  or  which  parties  may  apply  to  have  reserved  in  the  form  of 
special  cases  under  this  section  and  to  all  proceedings  therein  or  thereon  ; 
and  all  the  forms  and  proceedings  to  be  instituted  under  this  Division 
of  this  Part  of  this  Act  shall  be  as  near  as  may  be  to  those  required 
under  the  said  Part  I.  as  the  different  circumstances  will  admit. 

379.  The  expense  of  the  drainage  effected  by  the  owner  of  any 
machinery  shall  be  arrived  at  by  calculating — 

(a)  The  interest  on  the  value  of  the  machinery  and  plant  used  for 

drainage  purposes  only  : 

(b)  The  wear  and  tear  of  such  machinery  and  plant : 

(c)  The  cost  of  oil  grease  and  packing  : 

(c^)  The  2Jroportiouate  cost  of  fuel  expended  or  of  horses  employed 
in  drainage  operations  : 

(«)  The  wages  of  engine-drivers  and  of  other  persons  in  such 
proportions  as  such  persons  may  be  deemed  to  be  em- 
ployed in  draining  a  mine  ;  and 
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(/)  Sucli  other  expenses  as  the  owner  can  prove  that  have  neces-  "  Drainage  of 
sarily  been  incurred  in  respect  of  the  drainage  effected  by  is?"'!'' 
any  machinery. 

380.  No  drainage  due  shall  be  demanded  for  any  period  during  No  drainage 
suspension  of  draining  operations  ;  and  in  determining  the  cost  of  drainage  demanded  in 
effected  by  the  owner  of  any  machinery  if  the  whole  or  any  part  of  the 

water  raised  by  such  machinery  shall  be  used  by  the  owner  of  such 
machinery  for  mining  purposes  the  vakie  of  such  water  shall  be 
ascertained  and  deducted  from  the  general  cost  of  such  drainage. 

381.  In  determining  the  mines  the  owners  of  which  shall  be  liable  '^^o'^'',  o/. 

<5  calculating 

to  contribute  towards  the  expense  of  the  drainage  effected  by  the  owner  amount  of 

coiitriUut'ioii 

of  any  machinery  regard  shall  be  had  to  the  total  length  of  reef  or  lode  ^  g 
or  the  extent  of  lead  or  auriferous  deposit  affected  by  the  drainage 
operations  of  such  machinery  and  to  the  amount  of  the  benefit  derived 
by  the  owners  of  mines  from  such  operations,  and  the  share  to  be  con- 
tributed in  respect  of  each  mine  drained  shall  be  proportioned  as  nearly 
as  may  be  to  the  length  of  such  reef  or  lode  or  to  the  extent  of  such 
auriferous  lead  or  deposit  contained  within  each  such  mine  and  to  the 
amount  of  benefit  so  derived. 


382.  The  owners  of  each  mine  liable  so  to  contribute  shall  receive  work  done  by 

.owners. 
Ih.  s.  7. 


credit  for  the  value  of  any  work  they  shall  perform  in  assisting  to  drain, 


and  such  value  shall  be  added  to  the  general  cost  of  drainage. 

383.  Any  order  made  by  a  warden  in  exercise  of  the  jurisdiction  Form  of 

or  powers  conferred  by  this  Division  of  this  Part  of  this  Act  shall  be  „  ' Drainage 
signed  by  the  warden  making  the  same,  and  may  %e  either  written  or  "J^^^Y^ct 
printed  in  the  form  or  to  the  effect  in  the  Thirty-sixth  Schedule  hereto,  isse  •■  s.  3. 
and  shall  be  valid  and  effectual  without  any  recital  or  statements  ||.he|f^e''"' 
necessary  to  show  jurisdiction  ;  and  no  order  of  a  warden  under  this  Not  to  be  set 
Division  of  this  Part  shall  be  set  aside  or  declared  invalid  in  any  court  of'^rni!^ 
whatsoever  for  want  of  form. 

384.  Whenever  any  sum  of  money  or  portion  of  any  sum  of  Filing  and 
money  ordered  to  be  paid  in  or  by  any  decision  or  order  of  a  warden  of°a*rd"en°s*^ 
under  this  Division  of  this  Part  of  this  Act,  and  whether  such  money  "j'^M^nes  of'^'^* 
was  ordered  to  be  paid  at  one  time  or  in  periodical  payments,  shall  district, 
remain  unsatisfied  in  whole  or  in  part,  and  whether  after  previous 
executions  or  not,  for  fourteen  days  or  for  a  longer  period,  the  warden 

who  shall  have  made  such  order  or  any  other  warden  to  whom  a 
certified  copy  of  the  said  order  shall  be  produced  shall  on  the  applica- 
tion of  the  owner  of  machinery  claiming  to  be  entitled  to  the  moneys 
in  such  order  or  any  attorney  in  his  behalf  grant  to  the  party  so  apply- 
ing a  certificate  in  the  form  in  the  Thirty- seventh  Schedule  to  this  Thirty-seventh 
Act  or  to  the  like  effect ;  and  it  shall  be  lawful  for  the  party  obtaining '  '  ^ 
such  certificate  or  his  attorney  to  file  such  certificate  with  the  clerk  of 
the  Court  of  Mines  of  the  district  in  which  such  order  shall  have  been 
made,  and  thereupon  execution  may  issue  and  all  such  proceedings  be 
had  and  taken  to  enforce  payment  of  the  moneys  mentioned  in  such 
order  as  upon  a  decree  or  order  of  the  court  to  the  clerk  of  which  such 
certificate  shall  be  directed.  And  in  the  event  of  any  such  decision  or 
order  of  the  warden  imposing  upon  the  owner  of  machinery  any  terms 
with  regard  to  the'efficient  .working  of  the  machinery  or  otherwise, 
sch  terms  may  be  enforced  in  the^same  manner  as  orders  by  a  warden 
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Certified  order 
to  be  a  charge 
on  property  of 
mine  owner. 


lb.  s.  5. 


Warden  may 
restrain  sale  of 
such  property 
until  moneys 
paid. 


Remedies  in 
this  Division 
to  be 

cumulative. 
lb.  s.  6. 


other  than  or  besides  orders  for  the  payment  of  money  may  be 
enforced  under  Part  I.  of  this  Act ;  and  it  shall  be  lawful  for  the 
warden  to  suspend  the  enforcement  of  so  much  of  the  order  as  directs 
the  payment  of  money  to  the  owner  of  machinery  until  the  terms  in 
such  order  imposed  upon  such  owner  of  machinery  have  been  carried 
out  by  him. 

385.  Whenever  and  so  soon  as  any  order  of  a  warden  made  under 
this  Division  of  this  Part  of  this  Act  shall  have  been  filed  with  the 
clerk  of  the  Court  of  Mines,  the  moneys  directed  in  such  order  to  be 
paid  shall  so  long  as  any  part  thereof  remains  unpaid  and  unsatisfied 
become  and  be  a  charge  subject  to  prior  encumbrances  upon  the  estate 
or  interest  of  the  owner  of  the  mine  in  the  Crown  land  or  private  lands 
occupied  or  used  for  mining  purposes  by  the  owner  of  the  mine  in 
respect  of  which  the  money  mentioned  in  such  order  is  directed  to  be 
paid  and  upon  all  plant  and  machinery  thereon  and  all  property  of  the 
owner  of  the  mine  in  such  land  plant  and  machinery  ;  and  the  warden 
by  whom  such  order  shall  have  been  made  or  any  other  warden  to  whom 
a  certified  copy  of  such  order  shall  be  produced  may  by  his  order 
restrain  the  sale  or  other  disposal  or  transfer  of  such  interest  in  the 
land  plant  machinery  or  property  until  such  moneys  have  been  paid  ; 
but  this  provision  shall  not  be  deemed  in  any  way  to  lessen  the  right  of 
seizure  and  sale  of  such  land  plant  machinery  and  property  under  any 
execution  issued  for  the  realization  of  the  moneys  ordered  in  such 
warden's  order  to  be  paid  or  contributed. 

386.  The  remedies  provided  in  the  three  last  preceding  sections 
shall  be  taken  to  be  cumulative  and  ancillary  to  the  remedies  given  in 
or  by  any  other  section  in  this  Division  of  this  Part  of  this  Act  and 
shall  not  be  construed  to  in  any  way  lessen  or  take  away  any  of  the 
jurisdiction  power  or  remedies  created  or  given  in  or  by  such  last- 
mentioned  sections. 


Preamble. 


Incorporation 
of  trustees. 

"  The  Mining 
Accident  Itelie/ 
Fund  Act 
1884  "  $.  2. 


DIVISION  3. — ACCIDENTS  RELIEF  FUND. 

Whereas  a  large  sum  of  money  was  raised  by  public  subscription 
for  the  grant  of  certain  benefits  pensions  and  allowances  to  divers 
persons  who  were  injured  by  an  accident  which  occurred  in  the  New 
Australasian  Mining  Company's  mine  at  Creswick  in  the  month  of 
December  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
eighty-two  and  for  the  grant  of  pensions  and  other  allowances  to  the 
widows  and  orphan  children  of  such  persons  as  lost  their  lives  by  the 
said  accident,  and  after  the  satisfaction  of  such  pensions  and  other 
allowances  then  for  the  relief  of  sufferers  from  subsequent  accidents  in 
mines  in  Victoria  :  And  whereas  it  was  deemed  expedient  that  trustees 
should  be  appointed  and  provision  made  for  enforcing  the  conditions  on 
which  such  moneys  had  been  allotted  and  also  for  disposing  of  any 
surplus  or  other  moneys  which  might  be  thereafter  from  time  to  time 
voted  by  Parliament  or  subscribed  by  the  public  and  for  relieving  the 
sufferers  by  any  accident  which  had  occurred  or  might  thereafter  occur 
in  any  mine  in  Victoria  :  Be  it  therefore  enacted  as  follows  (that  is  to 
say)  :— 

387.  The  Minister  of  Mines  the  Speaker  of  the  Legislative  As- 
sembly the  Mayor  of  the  city  of  Melbourne  the  Mayor  of  the  city  of 
Ballaarat'the  Mayor  of  the  city  of  Sandhurst  and  the  Mayor  of  th^ 
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town  of  Ballaarat  East  and  the  Mayor  of  the  borough  of  Creswick  and  "  The  Mining 
the  President  of  the  Miners'  Association  for  the  time  being  respectively  Fund"Act^^^^' 
shall  be  and  shall  be  deemed  to  have  been  from  the  passing  of  the  Act 
No.  826  a  body  corporate  by  the  name  of  "  The  Victorian  Mining  Acci- 
dent Relief  Trustees  "  (hereinafter  referred  to  as  the  "  trustees  "),  and 
shall  by  that  name  have  and  be  deemed  to  have  had  from  the  time 
aforesaid  perpetual  succession  and  a  common  seal  and  shall  be  and 
shall  be  deemed  to  have  been  from  the  time  aforesaid  capable  in  law  of 
suing  and  of  being  sued,  and  shall  subject  to  the  provisions  of  the  said 
Act  and  of  this  Division  of  this  Part  of  this  Act  have  and  be  deemed 
to  have  had  from  the  time  aforesaid  power  to  purchase  take  and  hold 
lands  tenements  and  hereditaments  for  the  purpose  of  any  mortgage  or 
for  the  purpose  of  providing  offices  for  the  conduct  of  their  business  and 
to  sell  and  convey  any  such  lands  tenements  and  hereditaments. 

388.  Anything  by  this  Division  of  this  Part  of  this  Act  authorized  Quorum  and 
to  be  done  by  the  trustees  may  be  done  by  any  three  of  such  trustees  at  officer"."''"  ° 
any  meeting  of  the  trustees  duly  convened  by  the  Mayor  of  Melbourne  ^>>.  s.  s. 
on  the  requisition  of  any  two  trustees  by  a  notice  addressed  to  the  public 
office  of  each  trustee  and  posted  four  days  before  such  meeting.  The 
Mayor  of  Melbourne  shall  be  chairman  of  the  trustees  and  shall  if 
present  preside  at  their  meetings,  and  if  he  be  not  present  at  any  such 
meeting  then  such  other  trustee  as  the  trustees  present  at  such  meeting 
shall  choose  shall  preside  thereat.    The  trustee  presiding  at  any  meeting 
of  the  trustees  shall  in  the  event  of  an  equal  division  of  votes  at 
such  meeting  have  a  second  or  casting  vote.    The  trustees  may  from 
time  to  time  appoint  a  secretary  and  such  other  officers  and  employes 
as  they  think  fit  and  may  remove  any  persons  so  appointed,  and  they 
may  pay  such  secretary  officers  and  employes  such  salaries  and  re- 
muneration as  they  think  fit. 


389.  All  moneys  raised  by  public  subscription  for  the  relief  of  the  Moneys  vested 

in  truste- 
lb.  s.  4. 


sufEerers  by  the  accident  which  occurred  in  the  New  Australasian  mine 


at  Creswick  in  the  month  of  December  in  the  year  of  our  Lord  One 
thousand  eight  hundred  and  eighty-two  and  forming  the  Victorian 
Mining  Relief  Accident  Fund,  and  which  at  the  time  of  the  passing  of 
the  Act  No.  826  remained  unexpended  and  were  under  the  control  of 
"  The  Creswick  Mining  Disaster  Relief  Fund  Executive  Committee," 
consisting  of  James  Dodgshun,  Robert  Glover  Benson,  Emanuel  Stein- 
feld,  William  Mountford  Kinsey  Vale,  Ephraim  Lamen  Zox,  and 
Edmund  Gerald  FitzGibbon,  are  hereby  declared  to  be  and  to  have  been 
/  rem  the  passing  of  the  said  Act  vested  in  the  trustees. 

390.  All  moneys  vested  in  the  trustees  by  the  Act  No.  826  or  by  "J'?®  "^'."'^F}*"* 

T-\-    ■•  i-i-    -r-.  I-     1  •      A  !•  1  Milling  Accident 

this  Division  of  this  Part  of  this  Act  shall  form  subject  to  the  pro-  Relief  Fund." 
visions  herein  contained  a  permanent  and  indefeasible  fund  under  the  ^• 
name  of  "  The  Victorian  Mining  Accident  Relief  Fund  "  hereinafter 
referred  to  as  the  "  Fund." 

All  subscriptions  donations  grants  and  bequests  to  the  Fund  and  all 
other  moneys  whatsoever  heretofore  or  from  time  to  time  hereafter 
received  by  the  trustees  in  virtue  of  their  office  as  such  trustees  shall 
be  deemed  from  the  date  of  their  receipt  to  have  formed  and  shall  form 
respectively  part  of  the  Fund,  and  all  such  subscriptions  donations  grants 
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The  Mining    and  bequests  unless  specially  directed  by  the  donors  thereof  to  be  other- 
plnd^Act^"'"^'  wise  applied  shall  be  deemed  to  have  formed  and  shall  form  respectively 
part  of  the  capital  moneys  of  the  Fund. 


Investment  of 
Fund. 

lb.  s.  6. 


391.  All  moneys  forming  part  of  the  Fund  may  be  invested  in 
Victorian  Government  Debentures  Victorian  Government  Inscribed 
Stock  or  Victorian  Government  Stock  or  may  be  placed  on  deposit  in 
any  bank  incorporated  by  Act  of  Parliament  or  Royal  Charter  or 
registered  as  a  trading  company  in  amounts  not  exceeding  five  thousand 
pounds  in  any  one  bank,  or  may  be  lent  on  first  mortgage  of  freehold 
lands  tenements  and  hereditaments  in  the  city  of  Melbourne  or  its 
suburbs. 


Eestriction  on 
alienation  of 


lb.  s.  7, 


392.  In  addition  to  such  moneys  as  the  trustees  may  from  time  to 
rap^ta^i^moneys  time  rcceivc  and  which  do  not  under  the  provisions  of  this  Division  of 
this  Part  of  this  Act  form  part  of  the  capital  monej^s  of  the  Fund  only 
the  interest  arising  from  such  capital  moneys  of  the  Fund  shall  (subject 
to  the  provisions  hereinafter  contained)  be  appropriated  in  making 
payments  for  the  purpose  of  carrying  out  the  objects  of  this  Division 
of  this  Part  of  this  Act. 


Application  of 
income. 
lb.  s.  8. 


Audit  of 
accounts. 

lb.  «.  9. 


393.  The  income  derived  from  the  investment  of  the  Fund  shall  be 
applied  first  in  defraying  all  proper  and  reasonable  costs  charges  and 
expenses  of  controlling  and  managing  the  Fund  and  carrying  this 
Division  of  this  Part  of  this  Act  into  effect,  and  then  in  making  pay- 
ments to  the  persons  named  in  and  in  accordance  with  the  provisions  of 
the  Schedule  of  Act  No.  826.  Any  income  remaining  thereafter  in 
any  year  and  any  moneys  specially  directed  by  the  donors  thereof  to  be 
so  applied  shall  be  used  by  the  trustees  in  assisting  persons  who  may 
be  injured  by  any  other  mining  accident  in  Victoria  and  permanently 
disabled  from  supporting  themselves  or  may  be  applied  in  assisting  the 
relations  of  persons  who  may  be  killed  or  injured  by  any  such  accident. 

In  event  of  the  income  as  aforesaid  not  being  sufficient  after  paying 
costs  charges  and  expenses  as  aforesaid  for  making  payments  in  accord- 
ance with  the  provisions  of  the  said  Schedule  then  (but  for  that  purpose 
only)  the  trustees  may  from  time  to  time  apply  such  portion  of  the 
capital  moneys  of  the  Fund  as  may  appear  necessary  to  make  such 
payment  in  accordance  with  such  provisions. 

If  after  all  payments  authorized  by  this  Division  of  this  Part  of 
this  Act  and  directed  by  the  trustees  have  been  made  in  any  year  ending 
the  thirty-first  day  of  December,  any  moneys  of  the  Fund  not  forming 
part  of  the  capital  moneys  thereof  remain  unexpended,  such  moneys 
shall  be  deemed  to  form  part  of  such  capital  moneys. 

394.  The  accounts  of  the  trustees  for  the  year  ending  on  the 
thirty-first  day  of  December  shall  in  each  and  every  year  be  audited  in 
.such  manner  as  may  from  time  to  time  be  directed  by  the  Governor  in 
Council,  and  the  Governor  in  Council  may  appoint  any  person  or 
persons  to  be  auditors  of  such  accounts  and  may  remove  any  such 
person  or  persons.  Every  such  person  or  persons  shall  be  paid  such 
fees  for  auditing  such  accounts  as  the  Governor  in  Council  directs,  and 
such  fees  shall  be  deemed  to  form  a  portion  of  the  costs  charges  and 
expenses  of  controlling  and  managing  the  Fund. 
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895.  The  trustees  shall   in  each  and  every  year  so  soon  as  the  ••  The  Mining 
yearly  audit  of  their  accounts  is  complete  cause  to  be  prepared  a  state-  Funo^AcP"''^^ 
ment  under  their  common  seal  of  moneys  received  and  moneys  expended  Jf^* " 

<ii  Tiiir  11  -1/1  -n  -i      -i        statement  of 

by  them,  and  shall  forward  the  same  to  the  Governor  m  Council  with  a  receipts  and 
request  that  he  will  cause  the  same  to  be  laid  before  both  Houses  of  be  laid  before 

ParHament.  Parliament. 

396.  If  any  person  named  in  the  Schedule  to  the  said  Act  No.  826  persons  named 
has  become  or  becomes  whilst  entitled  to  any  payment  from  the  Fund  '"ecoming^^ 
possessed  of  any  means  of  support  from  any  other  source,  the  trustees  JJ^eanf  of  °' 
shall  reduce  the  amount  of  such  payments  or  may  cease  to  make  any  such  support, 
payments  to  such  person  ;  and  if  such  person  be  a  person  described  in  *' 

the  said  Schedule  as  a  widow,  then  the  children  of  such  widow  shall  be 
deemed  to  be  persons  who  have  become  possessed  of  such  means  of 
support.  The  trustees  may  notwithstanding  that  they  have  previously 
reduced  the  amount  of  or  ceased  to  make  any  such  payments  as  aforesaid 
to  any  person  increase  the  amount  of  such  payment  to  the  amount  which 
would  be  payable  under  the  provisions  of  the  said  Schedule  or  to  any 
smaller  amount,  or  may  where  any  such  payments  have  been  wholly  dis- 
continued by  them  again  make  such  payments  as  may  be  authorized  by 
the  provisions  of  the  said  Schedule.  If  any  person  named  in  the  said 
Schedule  be  in  receipt  of  relief  from  or  become  an  inmate  of  any 
charitable  institution  (except  on  account  of  temporary  illness  or 
temporary  bodily  infirmity)  such  person  shall  cease  to  be  entitled  to 
receive  any  payments  from  the  Fund.  If  any  person  named  in  the  said 
Schedule  dispose  of  transfer  or  assign  his  or  her  interest  in  any  moneys 
coming  to  him  from  the  Fund,  all  payments  therefrom  to  or  on  behalf 
of  such  person  shall  thereupon  cease. 

397.  Every  agreement  made  by  any  trustees  or  officers  to  pay  any  iiisappropria- 
money  out  of  the  Fund  except  as  herein  provided  shall  be  null  and  void,  7;°"  "i^"""^^' 
and  any  trustee  or  other  officer  making  such  agreement  or  paying  any 

moneys  out  of  the  Fund  contrary  to  the  provisions  of  this  Division  of 
this  Part  of  this  Act  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable  at  the  discretion  of  the  court  to  be 
imprisoned  for  any  term  not  exceeding  seven  years. 

398.  No  trustee  or  officer  shall  as  such  be  under  personal  liability  Liability  of 

to  any  creditor  beyond  the  property  (if  any)  of  the  trust  in  his  hand.       trustee  or  officer. 

399.  The  trustees  shall  have  power  from  time  to  time  subject  to  p^^^g^  ^^^^^ 
the  approval  of  the  Governor  in  Council  to  make  alter  and  repeal  rules  '■"'"3. 

n  ,.  .  .  -11  •■  ni-     T-v    •  •  f  regulations. 

and  regulations  not  inconsistent  with  the  provisions  of  this  Division  of  ^  ^ 
this  Part  of  this  Act  for  regulating  their  proceedings  and  the  conduct 
of  their  business,  for  regulating  the  duties  of  their  officers  and  employes, 
and  for  taking  security  for  the  due  and  faithful  performance  of  their 
duty  by  such  officers  and  employes,  for  prescribing  the  conditions  upon 
which  relief  shall  be  given  from  the  Fund,  and  for  regulating  generally 
such  relief,  and  generally  for  carrying  out  the  provisions  of  this  Division 
of  this  Part  of  this  Act. 

All  such  rules  and  regulations  and  all  such  amendments  and 
repeals  thereof  shall  not  be  of  any  force  or  effect  until  the  same  have 
been  notified  by  publication  in  the  Government  Gazette, 
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SCHEDULES. 


Section  2. 


FIRST  SCHEDULE. 


Date  of  Act. 


29  Vict. 

No. 

291 

31  Viot. 

No. 

316 

33  Vict. 

No. 

354 

34  Vict. 

No. 

372 

30  Vict. 

No. 

446 

41  Vict. 
4.5  Vict. 

No. 
No. 

596 
709 

47  Vict. 

No. 

783 

48  Vict. 

No. 

796 

48  Vict. 
48  Vict. 

No. 
No. 

801 

826 

49  Vict. 

No. 

861 

50  Vict. 

No. 

883 

50  Vict. 

No. 

890 

50  Vict. 

No. 

908 

51  Vict. 
51  Vict. 

No. 
No. 

924 
926 

52  Vict. 
52  Vict. 

No. 
No. 

993 
998 

Title  of  Act. 


"  Mining  Statute  1805  " 

"  An  Act  to  amend  the   '  Mining  Statute 
"  ' 1865'  " 

"An   Act   to   amend   the    ^Mining  Com- 

"  '  panies   Limited   Liability  Act  1864' 

"  and  for  other  purposes  " 
"  An   Act   to   amend   the   '  Mining  Com- 

"'panies  Limited   Liability  Act  1864' 

"  and  for  other  purposes  " 
"  An  Act  to  amend  the  '  Mining  Statute 

" '  1865'  " 
"  Drainage  of  Mines  Act  1877  "  . . 
"  The  Residence  Areas  Act  1881  " 

"  The   JRegidation   of   Mines  and  Mining 

"  Machinery  Act  1883  " 
"  The    Mining   on   Private    Property  Act 

"  1884  " 

"  The  Residence  Areas  Act  1884  " 

"  The  Mining  Accident  Relief  Fund  Act 

"  1884" 
"  The  Mining  Act  1885  " 

"  Tlie   Regulation   of   Mines  and  Mining 

"  Machinery  Act  1886  " 
"An  Act  to  amend  the  Law  relating  to  the 

"  Qualification  of  Persons  entitled  to  Vote 

"  at   Elections   of   Members   of  Mining 

"  Boards  " 

"  The  Drainage  of  Mines  Amendment  Act 
"  1886" 

"  The  Mining  Rents  Act  1887  "  . . 

"  The  Regulation  of  Mines    and  Mining 

"  Machinery  Act  1887  " 
"  The  Residence  Areas  Act  1888  " 
"  The  Mining  on  Private  Property'  Amend- 

"  ment  Act  1888  " 


Extent  of  Repeat. 


So  much  as  is  not  al- 
ready repealed 
Tlie  whole. 

So  much  as  is  not  al- 
ready repealed. 

So  much  as  is  not  al- 
ready repealed. 

So  much  as  is  not  al- 
ready repealed. 

The  whole. 

So  much  as  is  not  al- 
ready repealed. 

The  whole. 

So  much  as  is  not  al- 
ready repealed. 

The  whole. 

The  whole  except  the 
Schedule 

So  much  as  is  not  al- 
ready repealed. 

The  whole. 

The  whole. 


The  whole. 

The  whole. 
Tlie  whole. 

The  whole. 
The  whole. 


Ser-tioiin  4  St  :4. 


SECOND  SCHEDULE. 

FIRST  PART. 


Miner's  Right. 


No. 

District  and  Place  in  which 

issued. 
Date 
Name 

T9  be  in  force  until 


Victoria. 


No. 


{Insert  htie  sum  paid  for  the  Miner' »  Right], 
District  and  Place  in  which  issued 
Date 

Miner's  Right. 

Issued  to  of  under  the  pro- 

visions of  the  Mines  Act  1890  No. 
to  be  in  force  until  \^ 
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Consolidated  Minek's 
Right. 


Second  Schedule — ct/iitinued, 
second  part. 

Victoria. 

No. 


No. 

District  and  Place  in  which 

issued. 
Date 

Name  of  the  person  to  whom 

issued 
To  be  in  foice  until  the 

day  of 


Business  Licen'ce. 


No.  99. 
£ 

District  in  which  issued 

Date 

Name 


To  be  in  force  until  the 
day  of  18  . 


[fmert  here  sum  paid  for  the  Miner's  Right.'] 
District  and  Place  in  which  issued 
Date 

Consolidated  Miner's  Right. 

Issued  to  of  the  manager  [or 

trustee]  of  the  Company  under  the  pro- 

visions of  the  Mines  Act  1890  No.  to 
be  in  force  until  the  day  of  18  , 

and  to  represent  Miners'  Rights. 


THIRD  SCHEDULE.  Sections  ll  4  U. 

Victoria. 

No.  99. 

[Imert  sum,  paid  for  the  Business  Licence.  ] 
District  and  Place  in  which  issued 
Date 

[Insert  here  whether  for  six  or  twelve  mouths.] 

Business  Licencjs. 

Issued  to  of  under  the  provisions 

of  the  Mines  Act  1890  to  be  in  force  until  the 
day  of  18  . 


FOURTH  SCHEDULE.  Section  22. 

In  the  Court  of  Mines  in  the  Mining  District  of 

Upon  [the  application  of  the  Board  of  Land  and  Works  or]  reading  the  business 
licence  [or  miner's  right]  of  A.B  I  do  order  that  the  building  or  erection  occupied  by 
[A.  B.  or]  him  under  the  said  licence  [or  right]  at  in  the  said  district 

shall  be  valued  by  E.F.  of  &c.  and  two  other  persons  to  be  appointed  according  to  law 
and  their  award  shall  be  made  on  or  before  the  day  of 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of 

J  H.  (L.s. 

FIFTH  SCHEDULE.  Section  22. 

We  A.B.  of  &c.  CD.  of  &c.  and  E.F.  of  &c.  have  valued  the  building  or  erection 
on  land  occupied  by  A.B.  under  a  miner's  right  [or  business  licence]  and  situate  at 
in  the  Mining  District  of  at  the  sum  of 

In  witness  whereof  we  have  hereunto  set  our  hands  the  day  of 

A.B. 
CD. 
E.F. 

SIXTH  SCHEDULE.  Section  92. 

Mining  District  of  Division  of 

Candidates'  names. 
A.B. 
CD. 
&c.  &c. 

The  voter  is  to  strike  out  the  name  or  names  of  the  candidate  or  candidates  for 
whom  he  dots  n')t  intend  to  vote  by  drawing  a  line  through  the  same  with  a  pen  or 
pencil 

He  must  be  careful  not  to  leave  uncancelled  the  ns  .es  of  more  than 
candidates  otherwise  his  ballot-paper  will  be  invalid. 

The  ballot-paper  so  marked  by  or  for  the  voter  is  to  be  dropped  by  h'm  into  the 
ballot-box. 

The  voter  is  not  to  be  permitted  to  take  his  ballot-paper  out  of  the  pol  ing  room 
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Section  IW.  SEVENTH  SCHEDULE. 

At  a  meeting  of  the  Mining  Board  of  the  Mining  District  of 
begun  and  hohlen  at  in  the  said  disuict  on  tlie 

day  of  it  is  ordained  by  tlie  said  Ijoar.l  as  follows  (that  is  to  say). 

I.  Every  claim  &c 

n.  No  miner  &c. 


g^ion  108.  EIGHTH  SCHEDULE. 

Mining  By-Law. — Notice  is  hereby  given  that  I  dispute  the  validity  [or  pro- 
priety] of  a  by-law  made  by  the  Mining  Board  of  the  Mining  District  of 
and  dated  the  day  of  and  numbered 

My  reasons  for  disputing  the  validity  [or  propriety]  of  the  said  by-law  are  as 
follows  {that  is  to  say): — [Here  specify  the  object ioiin] 

I  further  give  notice  that  at  the  expiration  of  twenty-one  days  from  this  date  I  shall 
apply  to  the  Law  Officers  in  order  that  such  l>y-hiw  may  be  revoked  by  the  (lovernor 
with  the  advice  of  the  Executive  Council  witliin  which  period  all  persons  objecting  to 
such  revocation  must  send  their  objections  in  writing  to  the  Law  Officers  at  their  office 
in  Melbourne  otherwise  they  cannot  be  received. 

Dated  the  day  of 


SMttonUO.  NINTH  SCHEDULE. 

To  be  prosecuted  with  [or  without  as  the  case  may  be]  written  pleadings. 

Plaint  No. 

In  the  Court  of  Mines  of  the  Mining  District  of 

On  the  day  of  18 

A.B.  of  [if  more  than  one  plaintiff  mention  them  all  with  their  -places  of 

abode  so  far  as  known  as  directed  by  the  Act  but  if  numerous  some  may  sue  on  behalf  of  all 
in  the  cases  provided  for  by  the  Act']  the  plaintiff  by  CD.  his  attorney  [or  in  person]  sues 
E.F.  of  [if  more  than  one  defendant  mention  them  all  tcith  their  places  of  abode 

so  far  as  known  as  directed  by  the  Act  but  if  nuinei-ous  some  may  be  sued  on  behalf  of  all  in 
the  cases  provided  for  by  the  Act]  and  says — 

1.  That  &c. 

2.  That&c. 

[Set  forth  the  subject-matter  of  the  plaintiffs  case  in  para,(jraphs  as  directed  by  the  Act  and 

then  conclude  as  follow^: — ] 
The  plaintiff  therefore  prays  [setting  forth  the  relief  souijht]  or  such  other  or  further 
relief  as  shall  be  just. 

Note. — The  amount  sought  to  be  recovered  so  far  as  the  demand  is  pecuniary  ia 
pounds. 


Section  m  TENTH  SCHEDULE. 

Plaint  No. 

To  [names  of  defendants] 
of 

You  (and  each  of  you)  are  herebj'  summoned  to  appear  at  the  Court  of  Mines  at 
on  the  day  of  next  at  ten  o'clock  in 

the  forenoon  of  the  same  day  precisely  to  answer  the  within  plaint  of  the  person  [or 
persons]  named  in  the  said  plaint  as  plaintiff  [or  plaiutitls] 

If  you  neglect  to  appear  then  upon  proof  of  the  due  service  upon  you  of  a  copy  of 
this  summons  the  suit  when  called  for  hearing  will  be  lieard  and  such  decree  made  against 
you  as  may  appear  to  be  just. 

You  may  pay  into  court  the  sum  of  .  in  full  satisfaction  of  the  demand 

of  the  plaintiff  so  far  as  the  same  is  pecuniary  together  with  the  costs  incurred  in  this 
matter  so  far  as  relates  to  that  sum  clciir  days  before  the  time  at  which 

you  are  hereby  retpiired  to  appear  and  by  so  doin^-  y  u  will  avoid  any  further  expense  Iq 
respect  thereof. 
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Tenth  Schedule— con<i?merf 

You  maj'  have  a  summous  to  compel  the  attendance  of  any  witness  or  for  the  pro- 
duction of  any  books  or  documents  on  applying  at  my  otfice 

Bring  this  summons  with  you  wiien  you  come  to  the  court  or  to  my  office. 
Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of  18  . 

(L.S.)  Clerk  (or  Assistant  Clerk)  of  the  said  court  at 

[Insert  place  at  which  the  office  from  ichich  the  summons  issues  is  situated.] 

The  plaintiff  proceeds  in  person  [or  by  Mr.  his  "  attorney"]. 

Note. — TTie  blank  left  in  this  and  in.  the  next  form  for  the  time  for  paipnent  Into 
court  of  the  sum  claimed  must  be  Jilled  up  tcilh  reference  to  the  time  fixed  for  such  payment 
hy  the  general  rules. 


ELEVENTH  SCHEDULE.  Section  H3. 

Plaint  No. 

To  [names  of  the  defendants]. 

You  (and  each  of  you)  are  hereby  required  within  days  after  service 

hereof  upon  you  exclusive  of  the  day  of  service  to  deliver  an  answer  to  the  within  plaint 
of  the  plaintiff.  ^ 

You  may  pay  into  court  the  siim  of  in  full  satisfaction  of  the  demand 

of  the  plaintiff  so  far  as  the  same  is  pecuniary  together  with  the  costs  incurred  in  this 
matter  so  far  as  relates  to  that  sum  clear  days  before  the  time  at  which 

you  are  hereby  required  to  deliver  your  answer  and  by  so  doing  you  will  avoid  any 
further  expense  in  respect  thereof. 

Given  under  my  hand  and  the  seal  of  the  Court  of  Mines  of  the  Mining  District 
of  this  day  of  18  . 

(l.s.)  A.B.  Clerk  (or  Assintaut  Clerk)  of  the  said  court  at 

[Insert  place  at  which  the  office  from  u-hich  the  summons  issues  is  situated.] 

The  plaintiflf  proceeds  in  person  [or  by  CD.  his  "  attorney  "J. 


TWELFTH  SCHEDULE.  Section  ISOi 

Plaint  No. 

In  the  Court  of  Mines  of  the  Mining  District  of 
[Names  of  plaintiffs  and  defendants.] 
The  day  of  18  . 

The  objection  of  A.B.  defend  mt  [or  one  of  the  defendants]  to  the  plaint  of  the 
above-named  ))!aintif}'  [or  plaintiffs]. 

This  defendant  objects  that  the  plaintiff  [or  plaintiffs]  by  his  [or  their]  own  showing 
is  [or  are]  not  entitled  to  the  relief  -sought  by  tlie  said  plaint.  Por  that  [set  forth  the 
ground  of  ohjc.rlion  commencinij  if  m:)re  than  one  every  suhseijucnt  one  after  the  first  with 
the  words  "And  also  for  that  "  and  in  a  separate  fiaraijraph^ . 

A.B.  the  above-named  defend;int  in  person 
[or  CD.  attorney]  for  A.B.  the  above- 
named  defendant. 


THIRTEENTH  SCHEDULE.  Section  151. 

Plaint  No. 

In  the  Court  of  Mines  of  the  Mining  District  of 
[x\amej<  of  jitaintilf's  a,nil  dtfendcinls.] 
The  day  of  18 

The  answci-  of  A.B.  defendant  [o.-  one  of  tlie  defendants]  to  the  plaint  of  the  above 
plaintiff  [oc  piM.intifi's]. 

This  ilefendant  for  answer  saith — 
1.  He  denies  &c. 
Tfi;  admits  &c. 

A.B.  the  abo\ e  iiaiued  defendant  in  persop 
[or  CD.  attorney]  for  A.B.  the  al)Ove- 
named  defendant. 
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Section  154.  FOURTEENTH  SCHEDULE. 

No. 

In  the 

Between  A.B.  plain tiflF 
and 

CD.  defendant. 

Take  notice  that  the  proposes  to  prove  the  several  facts  and 

documents  hereunder  specified  and  that  such  documents  may  be  inspected  hy  the  plaintiff 
[or  defendant]  his  attorney  [o?*  solicitor]  or  agent  at  on  ^/^o«(/ay  next  between 

the  hours  of  and  o'clock  and  that  the  plaintiff  [or  defendant]  is 

hereby  required  within  forty-eight  hours  from  the  last-mentioned  hour  to  admit  the  said 
several  facts  and  that  such  of  the  said  documents  as  are  specified  to  be  originals  were 
respectively  written  signed  or  executed  as  they  purport  respectively  to  have  been  that 
such  as  are  specified  to  be  copies  are  respectively  true  copies  and  such  copies  as  are  stated 
to  have  been  served  sent  or  delivered  were  so  served  sent  or  delivered  respectively  saving 
all  just  exceptions  to  the  admissibility  of  all  such  facts  and  documents  as  evidence  in  this 
cause. 

Dated  this  day  of  18  . 

G.H., 

Attorney  or  Agent  for  &c. 

To  Mr. 

the  Attorney  or  Agent 


Originals. 


Description  ot  Documents. 

Date. 

1.  An  agreement  signed  by  the  plaintiff  and  John  Doe. 

2.  A  letter  from  the  defendant  to  the  plaintiff. 

1st  January  1860 
1st  February  1860. 

Copies. 


Description  of  Documents. 

Date. 

Original  or  Duplicate  served  sent  or  delivered 
when  how  or  by  whom. 

1.  Letter  from  the  plaintiff  to 
,  defendant. 

1st  January 
1860. 

Sent  by  post  on  the  same  day. 

Facts. 

1.  That  the  above-named  John  Doe  was  authorized  by  the  defendant  to  sign  the 
above-mentioned  agreement  on  his  behalf. 

2.  That  John  Jones  died  on  the  1st  day  of  March  18  intestate. 

3.  That  John  Smith  was  at  the  commencement  of  this  suit  the  heir-at-law  of  the  said 
John  Jones. 


eection  15*.  FIFTEENTH  SCHEDULE. 

I  hereby  admit  the  originals  numbered  1  the  copies  numbered  1  and  the  facts 
numbered  2. 

A.B., 
Defendant's  Agent. 


SIXTEENTH  SCHEDULE. 
first  fart. 
Plaint  No. 

To  the  Bailiff  of  the  Court  of  Mines  of  the  Minim?  District  of 

These  are  to  command  you  to  seize  and  take  the  lands  tenements  and  hcrcdita 
ments  goods  chattels  personal  "loney  bank  notes  clieques  bills  of  exchange  proniissoi  y 
notes  bonds  specialties  or  security  for  money  belonging  to  O.B.  (except  tlie  wearing 


Sections  183, 212, 
■nd  252. 
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Sixteenth  SniEorLE — conlimiril. 

apparel  aiid  beiLliiig  of  himself  or  his  family  and  the  iiiipleiiioiits  of  his  trade  to  the 
value  of  ten  pounds  which  are  to  that  extent  protected  from  such  seizure)  and  if  within 
the  space  of  twenty  four  hours  next  after  such  seizure  the  said  0  15.  shall  not  pay  to  you 
the  suni  of  which  A.  T.  lately  in  the  said  (.'ourt  [or  if  the  irarraiit  be  ifisiicd 

by  a  tvarden  "before  CD.  a  warden  "  or- "  C.  1).  a  warden  and  assessors"]  recovered 
against  him  and  also  for  this  warrant  together  with  the  costs  and  charges 

of  the  said  seizure  and  of  keeping  possession  you  must  retain  the  said  money  and  bank 
notes  for  the  purpose  of  satisfying  the  said  several  sums  and  the  said  costs  and  charges 
but  if  the  said  several  sums  costs  and  charges  shall  not  be  thereby  satisfied  you  must 
forthwith  sell  the  said  goods  and  chattels  (except  as  aforesaid)  for  the  purpose  of  levying 
and  raising  the  same  together  with  the  expenses  of  such  sale  and  if  the  said  sums  costs 
charges  and  expenses  shall  not  he  thereby  levied  and  raised  you  must  forthwith  sell  the 
lands  tenements  and  hereditaments  of  the  said  O.  B.  and  if  the  said  sum  costs  charges 
and  expenses  shall  not  be  thereby  levied  and  raised  you  shall  hold  the  said  chcuues  bills 
of  exchange  promissory  notes  bonds  specialties  and  securities  as  a  security  or  securities 
for  the  said  sums  costs  charges  and  expenses  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  or  raised  for  the  benefit  of  the  said  A.T. 

Given  under  my  hand  and  the  seal  of  the  said  coui  t  tins  day  of 

(l.s.)  Jonx  Ddi;, 

Clerk  {or  Assistant  Clerk)  of  tlie  said  Court  at 
[or  if  issued  by  a  warden  say'\ — Given  under  my  hand  this  day  of 

CD.,  Warden. 


SECOND  PART. 

To  the  Clerk  of  the  Court  of  Mines  at 

I  hereby  certify  that  A.  B.  of  was  on  the  day  of  9 

18     decreed  [or  ordered]  by  the  Court  of  Mines  at  [if  by  a  warden 

"  by  me  "]  to  pay  to  CD.  of  the  sum  of  pounds. 

Given  under  my  hand  this  day  of 

E.F., 

Clerk  of  the  said  last-mentioned  Court. 


SEVENTEENTH  SCHEDULE. 
Plaint  No. 

In  the  Court  of  Mines  of  the  Mining  District  of 
To  A.B.  of 

Whereas  the  said  court  [or  "  CD.  a  warden  "]  did  on  tlie  day  of 

order  that  you  should  pay  to  CD.  the  sum  of  and  tlie  said  sum  is  still  wholly 

due  and  unpaid  [or  "  part  of  the  said  sum  is  still  unsatisfied  "]. 

These  are  therefore  to  require  you  to  appear  personally  before  the  said  court  at 
on  the  day  of  at  o'clock  in 

the  noon  to  be  examined  by  the  said  court  touchnig  j'our  estate  and  effects  ard 

aa  to  the  property  and  means  you  have  of  paying  the  said  sum  [or  "  part  of  the  said 
sum  "]  and  as  to  tlie  disposal  you  have  made  of  any  of  j'our  property  and  as  to  your 
intention  to  leave  Victoria  without  paying  such  sum  [or  "  ])art '']  or  to  depart  else- 
where within  Victoria  with  intent  to  evade  payment  thereof  and  the  mode  in  which 
you  incurred  the  liability  and  if  you  disobey  this  summons  you  will  be  committed  to 
prison. 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of 

(L.S.)  O.P., 

Clerk  of  the  said  Court. 


EIGHTEENTH  SCHEDULE.  .Section  xhH. 

Plaint  No. 

To  the  Bailiff  of  the  Court  of  Mines  of  the  Mining  District  of  and  to  the 

Keeper  of  the  Gaol  at 
Whereas  the  said  court  did  on  the  day  of  order  that  O.T'.. 

against  whom  A.T.  has  in  the  said  court  [or  by  oider  of  CD.  a  warden]  recovered 
the  sum  of  should  be  committed  to  prison  unless  he  did  forthwith  [or  within 

days  1  ext]  after  the  making  of  tlie  said  oi  der  pay  into  the  said  court  the 
said  sum  together  with  the  costs  in  that  bclialf  amounting  to  And  whereas 

the  said  sum  and  costs  have  not  liecn  paid  into  the  said  co-jrt  according  to  the  said 
order. 


128 


MINES  ACT  1890. 


[54  Vict. 


Eighteenth  Schedule — contimied. 

These  are  therefore  to  nommand  you  the  said  bailift  to  take  the  said  O.B.  and 
convey  him  to  the  said  gaol  and  deliver  him  to  the  said  keeper  thereof  and  you  the 
said  keeper  are  hereby  required  to  receive  him  into  your  custody  in  the  said  gaol  and 
him  there  safely  to  keep  unci!  3'ou  shall  receive  a  certificate  signed  by  the  clerk  of  the 
said  court  and  sealed  with  the  seal  thereof  that  the  said  O.B.  has  paid  or  satisfied 
the  said  sum  and  costs  together  with  all  subsequent  costs  or  until  the  said  O.B.  shall 
be  otherwise  discharged  hy  due  course  of  law. 

Given  under  my  hand  s^ni  the  seal  of  the  said  court  this  day  of 

(l.s,}  John  Doe, 

Clerk  of  the  said  Court. 


NINETEENTH  SCHEDULE. 
Plaint  No. 

In  the  Court  of  Mines  of  the  Mining  District  of  [T/ie  title  to  he  omitted  ij 

the  summons  be  issued,  hy  a  ivanlen.] 
To  A.B. 

Whereas  the  said  couit  [or  CD.  Esquire  the  judge  of  the  said  court  or  E.F. 
Esquire  a  warden]  did  on  the  day  of  make  a  decree  [or  order] 

that  [state  the  thhig  decreed  or  ordered  to  he  done  and  in  what  res/x  cls  the  decree  or  order 
has  lieen  disobeyed]  and  you  a  person  named  in  such  decree  [or  order]  and  intended  to  be 
bound  thereby  have  disobeyed  the  same  and  the  same  now  remains  disobeyed. 

These  are  theiefore  to  require  you  to  appear  personally  before  the  said  court  [or 
before  the  Court  of  Mines  of  the  Milling  District  of  or  before  ft.H.  Esquire 

Judge  of  the  Court  of  Mines  of  the  Mining  District  of  or  before  the  said 

warden  [or  any  other  rvardeii]  at  on  the  daj'  of 

at  o'clock  in  the  noon  to  show  cause  why  you  should  not  be  committed  to 

prison  for  disobedience  of  such  deciee  or  order]. 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of 

(L.S.)  O.P., 

Clerk  of  the  said  Court, 
[oj-  if  issued  hy  a  wardeii]  Given  under  my  hand  this  day  of 

E.F.,  Warden. 


Sections  192  and 
249 


Seotion  102.  TWENTIETH  SCHEDULE. 

Plaint  No. 

To  the  Bailiff  of  the  Court  of  Mines  of  the  Mining  District  of  and  to  the 

Keeper  of  the  Gaol  at 
These  are  to  command  you  the  said  bailiff  to  take  O.B.  and  to  convey  him  to  the 
said  gaol  and  to  deliver  him  to  the  said  keeper  thereof  and  you  the  said  keeper  are 
hereby  recjuired  to  receive  the  said  O.B.  into  your  custody  in  the  said  gaol  and  him  there 
safely  to  keep  until  tlie  judge  of  the  said  Court  of  Mines  shall  otherwise  oi'der  or  until 
the  said  O.B.  shall  be  otherwise  discharged  in  due  course  of  law. 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day 
of  18  . 

(l.s.)  (Signed)  John  Doe, 

Clerk  of  the  said  Court. 


Seotion  204.  TWENTY-FIRST  SCHEDULE. 

In  the  (^ourt  of  Mines  of  the  Mining  District  of 

Upon  reading  the  affidavit  of  A.B.  sworn  the  day  of  and 

upon  heal  ing  Mr.  of  counsel  [or  attorney]  for  CD.  of 

the  plaiiitifl' Of  defendant  [or  appeFant  or  respondent]  in  the  suit  of 

plaintiU'and  defendant  [or  in  the  appeal  of  appellant 

and  respondent  or  iipon  hearing  CD.  of  in  person  and 

[inhen  the  parties  do  net  a/i/ienr  on.  notice]  upon  reading  the  affidavit  of  service  of  notice 
of  this  api)]icati()ii  upon  E.F.  [or  idicre  both  parlies  ap/iear]  upon  hearing  Mr. 
of  (■oiiiiscl  for  attorney  ]  for  l''.  F.  C)f  the  above-named  plaintifT  or 

(lefciidaiit  a.|)pell;iiit  or  rospomleiit  on  the  rase  may  lie]  I  do  [stale  on/trnii/  part  as]  order 
tliat  the  said  F.  F.  do  a))stain  from  &c.  [or  order  that  the  said  10.  F.  do  produce  and  leave 
on  or  liefore  the  day  of  with  G.Jl.  the  clerk  of  the  court  at 

all  acooiiiifs  liooUs  &c.  kc] 

Given  under  my  hand  and  tiic  seal  of  the  said  court  this  day  of 

(t-.s.)  .J.H., 

Judge  of  the  said  Courts 
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TWENTY-SECOND  SCHEDULE.  Section  no 

To  [insert  names  of  all  the  defendants]  of 

You  are  hereby  summoned  to  appear  before  me  or  some  otlier  warden  of  the  gold- 
fields  at  on  the  day  of  next  at  ten  o'clock  in  the 
forenoon  of  the  same  day  precisely  to  answer  the  complaint  of  A.B.  of 
and  CD.  of  [insert  names  of  alt  the  complainants]  by  which  complaint  they 
seek  [here  insert  nature  of  complaint  shoivimj  lohether  for  encroachment  or  forfeiture  or 
othericise].  If  you  desire  the  same  complaint  to  be  heard  before  assessors  you  are  entitled 
to  have  it  so  heard. 

You  may  have  a  suininons  to  compel  the  attendance  of  any  witness  or  for  the  pro- 
duction of  an}'  books  or  documents  on  applying  at  my  olhce. 
Bring  this  summons  with  you  when  you  come  to  my  office. 
Given  under  my  hand  this  day  of  18  . 


TWENTY-THIRD  SCHEDULE.  Seotio  aa. 

To  [insert  names  of  all  the  defendants]  of 

You  are  hereby  summoned  to  appear  before  me  or  some  other  warden  of  the  gold 
fields  at  on  the  day  of  next  at  ten 

o'clock  in  the  forenoon  of  the  same  day  precisely  to  answer  tlie  complaint  of  A.B. 
of  and  C.D.  of  [ijisert  na7ncs  of  all  the  complainants]  by 

which  complaint  they  seek  to  recover  from  you  the  sum  of  pounds  in 

respect  of  a  certain  contract  entered  into  on  the  day  of  [or  in 

respect  of  a  certain  share  or  interest  in  or  in  respect  of  certain  gold  taken 

from  or  upon  a  certain  mining  partnership  account  or  for  wages  or 

for  caUs  or  fines  or  state  generally  nature  of  claim].  If  you  desire  to  have  the  said  com- 
plaint heard  before  assessors  you  are  entitled  to  liave  it  so  heard. 

Y^ou  may  have  a  summons  to  compel  the  attendance  of  any  witness  or  for  the  pro- 
duction of  any  books  or  documents  on  applying  at  my  office. 

Bring  this  summons  with  you  when  you  come  to  my  office. 

Given  under  my  hand  this  day  of  18  . 

Warden. 


TWENTY-FOURTH  SCHEDULE.  section  223. 
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TWENTY-FIFTH  SCHEDULE.  Section  1S& 

I  A.B.  do  swear  well  and  truly  to  try  and  determine  the  matters  which  shall  be 
brought  before  me  and  a  true  judgment  to  give  according  to  the  evidence  without  fear 
or  favour. 

So  help  me  God. 


TWENTY-SIXTH  SCHEDULE.  Section  231 

I  A.B.  do  solemnly  sincerely  and  truly  affirm  and  declare  that  the  taking  of  an  oath 
is  according  to  my  religious  belief  unlawful  and  I  do  also  solemnly  sincerely  and  truly 
affirm  and  declare  that  I  will  well  and  truly  try  &c. 
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Seotion8  235  and  TWENTY-SEVENTH  SCHEDULE. 

A.B.  and  CD.  Complainants,  E.F.  and  G.H.  Defendants. 

I  find  [if  upon  the  verdict  of  assessors  insert  "upon  the  verdict  of  assessors  "]  that 
[set  forth  the  decision]  and  I  order  [state  the  warden's  order  in  full  as  for  instance  "  that 
possession  of  the  land  [describing  it  or]  '  described  in  the  scheclule  to  this  order ']  be  de- 
livered to  A.B.  and  CD."  and  that  the  said  E.F.  and  G.H.  do  pay  to  the  .said  A.B.  and 
CD.  the  sum  of  pounds  for  damages  and  pounds  for  costs. 

I  also  order  that  certain  auriferous  earth  in  the  possession  of  the  said  A.B.  and 
■which  has  been  valued  by  me  [or  by  the  said  assessors]  at  shall  be 

delivered  to  the  said  A.B.  and  G.D.  in  satisfaction  [or  in  part  satisfaction]  of  such 
damages  and  costs. 

Dated  this  day  of 

(Signed)  J.K.,  Warden. 

Note. — The  statements  in  this  form  are  by  way  of  example  only. — The  form  must 
be  filled  tip  according  to  the  nature  of  the  case. 


seotion  243.  TWENTY-EIGHTH  SCHEDULE. 

Upon  reading  the  affidavit  of  A.B.  sworn  the  day  of  18 

[recite  any  other  affidavits  used  on  the  application  and  if  evidence  viva  voce  shall  he  given 
either  with  or  without  affidavits  add  or  say  "  wpon  hearing  the  evidence  of  CD.  &c.'] 
and  upon  hearing  E.F.  of  in  person  [or  Mr.  of  counsel 

(or  attorney)  for  E.F.  of  ]  [and  if  the  application  be  on  notice  and  the  othe? 

party  appear  then  add  "  and  upon  hearing  G.H.  {the  other  parti/)  of  in 
pcrsoii"]  [or  Mr.  of  counsel  (or  attorney)  for  the  said  G.H.  or  if  the  other 

party  do  not  appear  say  "  a,m\  upon  service  of  notice  of  this  application  upon  (4.H. 
being  proved  to  my  satisfaction"]    I  one  of  Her  Majesty's  Wardens 

of  tlie  Gold-fields  in  and  foy  Victoria,  do  hereby  order  that  [state  the  matter  in  the  words 
of  the  Act  as  near  as  may  b"^. 

Given  under  my  hand  this  day  of  One  thousand  eight 

hr.ndied  and  ninety. 

Warden. 


Section  249.  TWENTY-NINTH  SCHEDULE. 

To  the  Bailiff  of  the  Court  of  Mines  at  the  Mining  District  of  and  the 

Keeper  of  the  Gaol  at 

These  are  to  command  you  the  said  bailiii"  to  take  and  to  convey 

him  to  the  said  gaol  and  to  deliver  him  to  the  said  keeper  thereof,  and  you  the  said 
keeper  are  liereby  required  to  receive  the  said  into  your  custody  in  the 

sail!  gaol  and  him  there  safely  to  keep  until  I  the  undersigned  warden  or  a  judge  of  a 
Coui  t  of  Mines  siiall  otherwise  order,  or  until  the  said  shall  be  otherwise 

discharged  in  due  course. 

Given  under  my  hand  this  day  of  18  • 

Warden. 


Section  252  THIRTIETH  SCHEDULE. 

I  certify  that  on  the  day  of  A.D.  18       a  sum 

of  pounds  was  ordered  by  mo  to  be  paid 

to  by  by  way  of  debt  [or  damages  or  damages  and  costs  or 

costs  as  the  case  may  6e]. 

Dated  this  day  of  a.d. 

Warden. 


Section  264.  THIRTY-FIRST  SCHEDULE. 

In  the  Court  of  Mines  for  the  District  of 

To  [liere  insert  the  names  of  the  sr.reral  persons  in  ivhose  favour  the  docision  of  th$ 

Warden  or  assessors  may  hare  been  given]. 
Take  notice  tliat  we  tlie  undersigned  being  desirous  of  appealing  from  llie  decision 
of  Mr.  \Varden  [or  of  the  assessors]  made  in  a  proceeding  b  jfore  him  [or 

before  Mr.  Warden  and  the  said  assessors]  on  the  day  of 

at  and  in  wliich  you  were  complainants  [or 

defendants  as  the  case  may  be]  and  we  the  undersigned  were  defendants  [or  complainaut€ 
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as  the  case  may  he}  aixl  u  hieh  decision  was  to  the  following  effect  [here  insert  minute  of- 
decision  appealed  aijaiih^t],  intend  to  appeal  to  the  Conrt  of  Mines  to  be  holden  afc 
on  the  day  of  next  against 

such  decision  and  that  the  grounds  of  appeal  against  the  said  decision  are  as  follows: — 
[fferc  state  the  iiroinidx  of  appeal,  each  (jround  to  ha  the  suhject  of  a  separate  para- 
graph, and  no  ijnirrnl  vord  siirh  rev  "  ai/d  other  i/roit»d'!  "  shall  be  inserted.] 
You  are  therefore  called  upon  to  show  cause  why  the  said  decision  shall  not  be 
[here  state  irhtlhcr  total  rcver.Hd  sowjhl  or  irhether  an  alteration  only,  and  if  an 
alleraiion  only  then  state  exact  nature  of  relief  sovijht']. 

p'j^  >   Names  of  parties  appealing. 


THIRTY-Sl^LOND  SCHEDULE.  Section  282 

To  the  Bailiff  of  the  Court  of  Minco  of  the  Mining  District  of  and  to 

the  Kce|)cr  of  the  (iaol  at 
These  are  to  conuiiaud  you  the  said  l)ailifr  to  apprehend  O.K.  and  to  convey  him 
to  the  said  goal  and  deliver  him  to  tlic  said  keeper  theieof,  and  you  and  the  said  keeper 
are  hereby  required  to  receive  him  into  ynur  ;  ustody  in  the  said  gaol  and  him  there 
safely  to  keep  for  tlie  term  of  [unless  the  sum  of 

sliall  l.e  sooner  paid].  I  Ihc  undersigned  judge  of  tlie  said  court  [or  warden]  having  now 
here  adjudged  the  said  O.B.  [to  pay  a  line  of  and  in  default 

of  inunediate  payment  thereof]  to  be  imprisoned  for  I  lie  said  term  for  that  he  the  said 
O.B. 

[Here  state  thr  ra-ir-  a  -<  folloirs  :'] 
has  now  during  my  sitting  in  mj-  office  as  such  judge  [or  warden]  wilfully  insulted  me  the 
said  judge  [or  warden]  [or  an  assessor  liailiff  &c.  ai  Ihr  cn^e  may  lif  la\\  fullvin  attendance 
during  7ny  sitting  or  intcrrui)tc<l  the  jiroceedinus  of  tlie  said  court  [oi  before  me)  or 
having  been  s\uinnoned  as  a  witness  in  a  suit  {v  :()vi)c;'J  oi  coiiii)laint)  before  me  between 
Slc.  &c.  refused  to  be  sworn  or  ))eing  swoin  as  a  witness  liefore  me  refused  to  answer  a 
certain  law  ful  (piestion  that  is  to  say  "  Whether  &c.''  or  being  guilty  in  the  opinion  of 
me  the  said  judge  (or  warden)  of  prevarication  as  such  witness  {or  misbehaved  him- 
self towards  the  said  court  or  during  my  sitting  in  my  office  as  warden)]. 
Given  under  my  hand  this  day  of 

A.B., 

Judge  of  the  said  Court  [or  Warden], 


THIRTY-THIRD  SCHEDULE.  Sections 304, 3or. 

REGULATIONS  UNDER  PART  II.  OF  THE  MINES  ACT  1890.  308,  320,  and  349. 

Interpretation  Clause. 

1.  In  construing  these  regulations  tlie  following  Avords  and  expressions  shall  have 
the  meanings  hereinafter  assigned  to  tliem,  except  wiicre  inconsistent  with  the  context ; — 

"The  Minister"  shall  mean  the  Minister  of  Mines  for  the  lime  being: 
"The  .Secretary''  shall  mean  the  Secretary  for  Mines: 

"Warden"'  shall  mean  one  of  Her  .Majesty's  wardens  of  the  gold-helda  in  and  for 
Victoria  or  in  and  for  any  district  thereof  who  has  jurisdiction  over  the  land 
applied  for  on  lease  or  the  greater  part  thereof : 

"Lease"  shall  mean  a  mining  lease  of  any  land  ap])lied  for  under  these  regula- 
tions : 

"Land"  shall  mean  the  land  in  respect  of  which  it  is  proposed  to  grant  a  mining 
lease : 

"Application"  shall  mean  an  application  for  a  lease  left  with  the  warden  under 
these  regulations,  and  the  expression  "previous  to"  and  "after"  and  "before" 
the  application  and  similar  ones  shall  mean  "previous  to,"  "after,"  and 
"before"  the  time  when  such  application  for  a  lease  is  left  with  the  warden : 

"Applicant"  shall  mean  any  person  or  persons,  copartnership,  corporation,  cor- 
porate company  or  corporate  companies,  or  othei-  legally  constituted  as.socia- 
tion  of  persons  applying  or  entitled  to  apply  for  a  lease  under  these  regula- 
tions : 

The  calculation  of  days  for  doing  any  act  shall  be  exclusive  of  Sundays  and  of  xny 
day  which  is  or  may  be  proclaimed  a  public  holiday  under  the  provisions  of 
the  PhIjHc  Si-rvice  Act  1890. 

2.  Nothing  ill  these  regulations  contained  shall  be  ai)])lied  so  as  to  interfere  (ag 
between  tlie  parties  to  any  lease  or  agreement  existing  on  the  first  day  of  August  One 
thousiind  eight  hundred  and  eighty-fourl  with  any  such  lease  or  agreement,  and  sulijccL 
a«  aforesaid  all  thes<^  icgula tions,  except  the  rogidations  nunjbered  seven  and  twenty- 
five,  and  except  also  so  far  a.s  tliey  relate  to  l/lie  ascertaining  and  the  payiuciit  of  tli-; 

K 
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Thirty-third  Schedule — contiiiued. 

amount  of  any  compensation,  shall  extend  and  apply  to  all  persons  who  desire  to  mine 
on  any  lands  of  ^vllich  they  tliemselves  are  owners  and  occupiers,  and  to  all  persons 
mining  under  any  lease  or  agreement  existing  on  the  first  day  of  August  One  thousand 
eight  hundred  and  eightj'-four. 

3.  The  extent  of  the  area  to  be  granted  and  demised  under  any  lease  shall  be  such 
as  the  Governor  in  Council  may  in  each  cas'^,  upon  the  recommendation  of  the  Minister, 
think  fit  to  be  comprised  in  such  lease,  but  if  the  area  applied  for  in  any  case  be  less  than 
one  acre  or  more  than  thirty  acres,  the  warden  shall  not  proceed  to  take  the  steps  pre- 
scribed by  these  regulations  before  lie  shall  receive  the  direction  of  the  Minister  of 
Mines  to  that  effect.  .Such  direction  shall  be  applied  for  by  the  applicant  to  the  Minister 
of  Mines  before  the  expiration  of  the  third  day  after  the  application  for  lease  shall  have 
been  lodged  with  tlie  warden.  The  Minister  shall  be  at  liberty  to  refuse  or  grant  such 
direction  as  he  shall  see  proper,  and  if  he  sliall  refuse  to  grant  such  direction  the  appli- 
cation shall  be  deemed  to  lie  alianiloned,  liut  if  he  shall  grant  the  same  he  shall  direct 
the  warden  to  proceed,  ami  the  application  shall  thereupon  be  proceeded  with  as  by 
these  regulations  directed. 

AlPLICATIO.V. 

4.  Every  applicant  for  a  lea.se  to  mine  on  private  propei  ty  shall  apply  for  a  lease  in 
the  manner  prescribed  by  these  regulations;  but  during  the  seven  days  immediately  pre- 
ceding the  day  on  which  lie  lea\  es  his  apjilication  with  the  warden  he  must  do  the 
following  things  : — ■ 

(a)  Insert  in  a  newspaper  published  in  the  district  where  the  land  is  situated,  or 
if  there  be  no  such  newspaper  then  in  one  published  nearest  the  district,  an 
advertisement  or  notice  in  the  form  in  the  Appendix  A  hereto; 

(b)  Post  similar  notices  at  tlie  olHcc  of  the  warden  and  at  the  post-ortice  or  police 

court,  whichever  is  the  nearest  to  the  land : 

(c)  Deposit  with  tlie  clerk  of  the  warden  the  sum  of  Five  pounds  sterling  together 

with  the  cost  of  survey,  in  accoi-dance  with  the  scale  of  fees  in  Appendix  li 
hereto,  to  be  dealt  witli  as  liereinafter  provided.  The  clerk  shall  give  the 
receipt  set  out  in  tlie  form  in  Appendix  0  hereto  for  such  dei)osit. 

5.  Within  seven  days  after  the  advertisement  aforesaid  has  ajipeaicd  in  the  news- 
paper, the  applicant  shall  iddrcss  to  tlie  Minister,  and  leave  with  the  warden,  the 
application  in  duplicate  for  a  lease  in  the  form  set  out  in  Appendix  1),  together  with  the 
receipt  for  the  deposit.  'I'hereupou,  or  as  soon  as  practicable,  the  warden  shall  eutei-  or 
cause  to  be  entered  in  a  book  kept  for  the  purpose  a  note  of  .such  application,  numbered 
in  order,  and  the  day  and  hour  when  the  same  was  left  with  him,  anil  shali  iiulorse  a 
similar  note  on  liotli  such  duplicate  applications,  one  of  which  shall  be  hied  in  the  office 
of  the  warden. 

6.  ^Vithin  ten  days  after  any  application  received  by  the  warden  has  been  duly 
entered,  or  in  case  the  area  applied  for  be  less  than  one  acre  or  more  than  thirty  acres, 
then  within  ten  days  after  having  received  the  direction  of  the  Minister,  as  provided  by 
clause  H  of  these  regulations,  the  warden  shall  give  a  notice  to  the  owner  and  occupier 
of  the  lands  to  be  entered  upon,  in  the  form  of  Appendix  E  hereto,  and  at  the  expiration 
of  the  time  mentioned  in  such  notice  as  the  time  within  which  particulars  shall  be  lodged 
with  him,  he  shall  authorize  a  mining  surveyor  to  enter  into  and  upon  such  land  on 
behalf  of  Her  Majesty  and  to  mark  out  and  survey  and  make  a  plan  of  the  land,  and  to 
report  m  writing  on  the  follow  ing  matters  (that  is  to  say) ; — 

(a)  The  physical  cliaracter  of  the  land  proposed  to  be  mined. 

(b)  Whether  it  is  cultivated  or  not,  and- whether  any  improvements  have  been 

efTeeted  thereon. 

(c)  Whether  it  is  intersected  by  auriferous  or  argentiferous  veins,  or  contains 

alluviums;  and  if  it  contains  alluviums,  the  probable  depth  of  the  auriferous 
stratum  in  the  same. 

(d)  Whethei-  the  areas  applied  for  on  and  under  the  surface  are  necessary  for 

the  pi  oj)er  working  of  the  mine. 
(«)  What  rights  and  easements  are  necessary  for  effectual  mining  in  and  upon  the 
land. 

(/)  Whether  the  land  is  occupied  or  unoccupied;  and  if  occupied,  who  is  in  occu- 
pation thereof. 

(i;)  And  on  all  other  matters  affecting  the  application  or  the  land  proposed  to  be 
mined. 

(A)  Whether  posts  defining  the  position  of  the  area  have  been  properly  erected. 
If,  however,  a  mining  surveyor  after  entry  finds  that  the  land  applied  for  foi  ins  por- 
tion of  any  allotment  of  land  surveyed  on  behalf  of  the  Crown  Lands  Department,  acopy 
of  tile  i)laii  of  such  allotment  shall  be  made  without  any  further  survey.  When  a 
lease  is  a])))lied  for  by  t  he  owner  or  occupier  under  any  agreement,  the  warden  sliall 
under  this  rule  only  authoi-i/e  the  mining  surveyor  to  make  a  survey  and  plan  of 
the  land,  and  to  rcjKirt  on  the  matters  mentioned  in  suli-scctions  {/)  and  (;/)  of  this 
regulation. 
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7.  On  the  receipt  by  the  mining  surveyor  of  the  warden's  directions  lie  sliall  gi\'e  not 
less  than  fouiceen  days'  notice  to  the  owner  and  occupier  in  the  form  in  Appendix  F 
Lereto,  and  to  the  apislicant  in  the  form  in  Appendix  (i  hereto. 

8.  On  proceeding  to  the  land  described  in  such  notice,  the  mining  surveyor  shall  in 
the  name  and  in  the  behalf  of  Her  Majesty  enter  into  and  upon  the  same,  and  shall  mark 
out  the  boundaries  of  the  area  requu-ed  for  mining  purposes  and  pointed  out  to  him  by 
the  applicant,,  as  follows  (that  is  to  say) : — 

He  shall  erect  posts  not  less  than  two  and  not  more  than  two  feet  six  inches 
high  above  the  ground,  painted  white,  defining  the  extent  of  the  area  below 
the  surface,  and  similar  posts,  painted  red,  defining  the  area  of  the  surface 
land,  in  respect  of  which  the  lease  is  applied  for. 

9.  The  mining  surveyor  shall  do  all  such  things  as  may  be  necessary  to  enable  him 
to  comply -with  the  directions  of  the  warden,  and  immediately  af'cr  tlie  survey  of  the 
land  is  completed  he  shall  post  on  a  ccii!  ipicuous  place  on  the  laiul,  and  also  on  his  own 
office,  and  at  the  post-office  or  police  court  ne:',r(.:.u  lo  the  land,  a  notice  in  the  form  set 
out  in  Appendix  H  hereto. 


10.  Any  person  objecting  to  the  granting  of  a  lease  for  which  ajjplication  has  been 
made  shall,  ■within  the  time  appointed  by  the  notice  H,  lodge  with  tlic  warden  and  leave 
for  the  applicant,  or  if  more  than  two  for  any  two  named  in  the  application,  at  his  or 
their  address  stated  in  the  said  notice,  a  statement  in  writing  of  the  grounds  of  his 
objections,  and  in  such  statement  shall  specify  wlietlier  it  is  proposed  to  take  action  in 
reference  to  the  objections  in  the  Court  of  Mines  or  before  the  warden.  No  ))articular 
form  of  objection  sliall  be  necessary,  so  that  it  clearly  appears  whose  application  is 
objected  to,  and  the  grounds  thereof,  and  the  address  of  the  oljjector,  which  shall  be  his 
address  for  all  the  purposes  of  these  regulations. 

11.  Within  four  days  after  the  expiration  of  the  seven  days  for  lodging  ol)jections 
whether  any  objection  have  been  lodged  or  not,  the  warden  shall  give  to  the  applicant 
and  objectors  (if  any)  two  clear  days' notice  of  the  court  to  l)e  holden  to  inquire  into  such 
application  and  objections  (if  any)  ;  and  lie  shall  accordingly  hold  such  court  at  the  time 
and  place  appointed  in  such  notice.  If  there  are  nK)re  than  two  applicants  named  in  any 
one  application,  notice  to  any  two  named  therein  shall  lie  sufficient. 

12.  The  warden  may  at  such  court,  or  any  adjournment  thereof,  adjourn  the  hearing 
to  any  other  time  and  place  until  the  adjournment  hereinafter  mentioned,  and  shall — 

Ist.  Rc<juire  evidence  (to  be  reduced  into  writing  by  him)  from  the  apjilicant  that 
the  requirements  of  Rule  4  have  been  complied  with  ))y  the  applicant,  and 
if  not  complied  with,  in  what  respects  and  under  what  circumstances,  and 
as  to  any  other  matter  or  thing  connected  with  such  application  as  he  thinks 
proper : 

And  if  objections  have  been  lodged,  he  shall  ('2ndly)  proceed  to  inquire  into  the 
matters  of  such  objections,  and  shall  take  do\ni  in  writing  all  oral  testi- 
mony given  by  and  on  behalf  of  the  apjilicant  and  olijectors  with  reference 
to  such  objections,  and  all  matters  and  things  connected  therewitli,  and 
mark  in  the  usual  way  all  docununitaiy  eviilence  ])ro(luced,  and  siiall  take 
possession  thereof,  or  of  a  certified  copy  thereof.  After  the  applicant  and 
objectois  have  concluded  the  evidence  aforesaid,  the  warden  shall  then 
adjourn  the  court. 

13.  The  mode  of  conducting  the  business  of  sucii  coin  t  shall  be  entirely  in  the  dis- 
cretion of  the  wai  den,  and  tlie  court  shall  be  open  to  the  public. 

14.  On  tlic  expiration  of  tliiee  clear  days  after  the  adjouniment  of  the  court  the 
warden  shall  transmit  to  the  Minister  the  application,  plan,  report  of  mining  surveyor, 
objections  (if  any),  evidence,  written  and  documentary,  aixl  all  other  writings  relating  to 
the  application,  with  his  oliservations  and  oj)inion  thereon. 

1.1.  The  applicant  and  objcctoi's  (if  any)  shall  be  entitled  to  take  copies  of  or  make 
extracts  from  any  of  the  ])articulars  mentioned  in  the  preceding  rule  before  the  same  are 
transmitted  to  the  Ministei-. 

16.  The  Mini.^ter  shall,  as  soon  as  practicable  after  receiving  the  pal  ticulars 
aforesaid,  notify  to  the  warden  whether  or  not  the  particulars  so  transmitted  are 
sufficient;  and  whenever  the  Minister  notifies  that  the  same  are  sufficient,  the  warden 
shall,  immediately  on  the  receipt  of  such  notification,  post  at  the  place  where  tlic  first 
court  was  held  a  notice  to  the  effect  that  the  court  in  the  matter  of  such  application  is  closed. 

17.  In  case  the  Minister  is  of  opinion  that  the  particulars  transmitted  to  him  are 
not  sufficient,  he  may  take  all  or  any  of  the  following  courses,  one  before  the  other, 
or  in  any  oi  der,  and  as  often  as  he  thinks  fit,  before  the  court  is  closed,  as  hereinafter 
directed : — 
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(6)  Rcciuire  the  mining  surveyor  wlio  made  the  first  plan  and  report,  or  any  other 
'  mining  surveyor  instructed  by  hini  for  tliat  purpose,  to  make  a  further  plan 
or  report,  or  both,  as  to  the  land  or  any  part  thereof,  and  as  to  any  other 
matters  or  things  the  Minister  may  think  proper  connected  with  the 
application : 

(c)  Direct  the  warden  to  hold  an  adjourned  court  for  inquirj'  as  to  the  application 
and  objections  (if  any),  and  as  to  any  matters  and  things  connected 
therewith ;  such  matters  and  things  to  be  specified  in  the  direction  to  hold 
the  court. 

18.  The  warden  shall,  immediately  on  the  receipt  of  such  last-mentioned  direction, 
and  as  often  as  such  direction  is  received,  give  the  same  notices  of  an  a<ljourned  court  as 
hereinbefore  recjuLred  for  the  first  court,  and  in  addition  thereto  he  shall  notify  to  tlic 
applicant  and  tlie  ol)jectors  (if  an3',  whom  it  may  in  his  opinion  concern)  tlie  matters  uiiil 
things  respecting  which  such  adjourned  court  is  to  be  held. 

19.  At  and  after  such  adjourned  court,  and  every  adjourned  court  direeleil  by  the 
Minister,  tlie  duties  of  the  warden  shall  be  the  same  as  at  and  after  the  lii  st  eoiii-t, 
except  that  the  matters  and  things  for  inquiry  at  each  adjourned  court  res)ieeli\cly  shall 
V)e  the  matters  and  things  specified  in  the  direction  of  the  Minister  to  hold  each  ad- 
journed court. 

■JO.  After  every  such  adjourned  court,  and  within  three  days  thereof,  the  H)>plit  anl 
and  objectors  (if  any)  shall  )je  entitled  to  take  copies  and  make  extracts,  as  spceilied  in 
Rule  lo. 

21.  After  the  Minister  is  satisfied,  by  all  or  any  of  the  courses  aforesaid,  tliat  (he 
particuhii  s  transmitted  to  liim  are  sufficient,  he  shall  notify  such  fact  to  tlie  watden,  m  Iio 
shall  on  receipt  thereof,  or  as  soon  thereafter  as  practicable,  post  the  notice  hel  cinbefoie 
directed  in  that  event  by  Rule  10. 

'2'2.  The  applicant,  or  if  tliere  be  two  or  more  such  two  or  any  two  named  in  the 
application,  shall  l)e  bound  to  attend  the  first  court  and  all  adjounnnents  thereof  (if  any), 
either  by  himself  or  themselves,  and  may  be  heard  by  his  or  their  counsel  or  a^;ents  ;  but 
in  case  tliere  he  more  than  two  applicants,  any  two  of  tlieni  attending  (whether  the  saine 
or  not  who  atten<led  at  the  first  or  any  adjourned  court)  shall  be  sufficient.  'I'iic 
warden  shall  note  in  the  evidence  the  altsence  of  any  party  hei'cbv  required  to  appear, 
and  shall  inquire  into  the  truth  of  any  excuse  offered  for  such  ali.sence,  wliich  shall 
likewise  Ijc  entered  in  the  evidence.  Any  objector,  whether  served  with  notice  of  any 
adjourned  court  or  not,  may  adduce  evidence  on  the  matters  or  things  directed  to  be 
iiKjuircd  into  thereat. 

2.3.  If  there  be  no  objection  to  the  granting  of  any  lease,  or  if  any  oljjiKtions  that 
may  have  been  received  have  been  satisfactorily  disposed  of,  the  Minister  shall  direct  the 
applicant  to  pay  the  amount  of  money  payable  as  compensation,  together  Avitli  such  costs 
(if  any)  not  covered  by  the  deposit  as  may  have  been  incurred  in  the  matter  of  llic 
application. 

24.  If  the  applicant  and  the  owner  or  occupier  agree  as  to  the  amoiint  of  compensa- 
tion ))ayable,  an  agreement  as  nearly  as  may  be  in  tlie  form  contained  in  Appomlix  1 
hereto,  signed  liy  the  resjiective  parties  thereto,  shall  be  forwarded  to  the  Minister. 

23.  As  soon  as  tlie  ainouut  of  compensation  agreed  upon  or  determined  on  has  lieen 
paid  to  the  Minister  or  to  the  owner  or  occupier,  leases  shall  be  granted  according  to 
priority  of  application,  suliject  to  the  jirovisions  of  Part  II.  of  the  Mines  Act,  181)0,  and 
the  priority  of  apjilication  sliallbe  determined  according  to  the  time  at  which  each  ajipl'- 
cation  has  been  received,  as  indorsed  on  the  applications;  and  in  ease  of  two  or  more 
applications  for  the  same  land,  or  any  part  thereof,  at  the  same  time,  the  Governor  in 
Council  shall  decide  to  which  applicant  (if  any)  the  lease  shall  be  granted. 

20.  'I'lie  Minister  shall,  as  soon  as  practicable  after  the  particulars  and  matters  afore- 
said are  sufficient,  submit  the  application  with  all  the  ])ai  ticulars  and  materials  aforesaid 
to  the  (lovernor  in  Council,  who  may,  if  he  think  fit,  direct  a  lease  to  be  granted.  Pro- 
vided tluit  in  granting  such  application  it  shall  be  lawful  for  the  (Jovcriior  in  Council  to 
detcriiiine  whether  the  whole  or  what  part  of  the  land  shall  be  included  in  such  lease  and 
to  define  the  same  accordingly,  and  also  to  alter  as  he  sees  fit  any  of  the  other  terms 
proposed  in  the  ajiplication. 

27.  If  tlie  (io\  ernor  in  Council  refuse  to  grant  a  lease,  the  application  shall  be  deemed 
to  1)6  abandoned,  and  such  al)andonment  shall  take  eflect  from  the  date  of  the  notice  of 
such  refusal  appearing  in  the  Gazette  as  provided  in  tliat  efent  by  these  regulations.  And 
the  amount  of  compensation  (if  any)  paid  by  the  applicant  shall  be  returned  to  him. 

2.S.  If  thcCiovernor  inC'ouncil  determine  to  grant  a  lease  of  the  land  or  any  partthereof, 
such  lease  will  be  forwarded  to  the  warden,  who  on  the  receipt  thereof  shall  notify  such 
fact  to  tlie  applicant. 

2'J.  Before  executing  the  said  lease  the  applicant  shall  pay  to  the  Ilecei^•er  of  Crown 
Revenue  for  the  dititi  i<  t  in  wliicli  the  land  is  siti^ate  the  sum  of  One  |)oiiiid  as  a  fee  for  the 
preparation  of  the  lease,  and  aliiill  aleo  pay  the  quarter's  runt  then  due  us  reserved  in 
the  said  lease,  and  in  the  case  of  the  applicant  being  an  owner  who  lias  eitlier  by  himself 
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or  liid  agent  mined  in  or  on  such  land  dui'ing  the  six  inonths  iiiuiieiliately  pr  eceding 
the  passing  of  this  Act,  or  being  a  party  to  a  lease  or  agreement  existing  on  the  first  day 
of  August  One  thousand  eight  hundred  and  eighty-four  and  purporting  to  give  the  right 
to  mine  in  or  on  such  land,  or  an  assignee  of  such  party,  or  being  a  p  -rson  who  claims  the 
right  to  mine  in  or  on  sucli  land  under  any  agrcenunit,  and  makes  ai)|)licat  ion  « if  liin  eight 
months  after  the  pa^sing  of  tliis  Act,  the  costs  of  sur\  oy  in  accordance  with  the  scale  of 
fees  in  Appendix  E  hereto,  and  shall  produce  receipts  for  such  ])ayiiieuts  totiie  warden 
before  executing  the  lease;  and  unless  so  produced  tlie  warden  shall  not  allow  such  lease 
to  be  executed;  but  the  applicant  shall  after  complying  with  llic  refjuircments  aforesaid 
be  permitted  by  the  warden  to  execute  the  lease. 

30.  Every  successful  applicant  for  a  lease  shall  execute  the  same,  and  such  lease  shall 
after  it  has  been  registered  as  hereinafter  provided,  be  delivered  to  the  a])plicant,  or  if 
more  than  one  applicant  to  such  of  them  who  shall  execute  the  lease  as  the  waiden  thinks  fit. 

31.  The  applicant  shall  execute  the  lease  within  twenty  one  <lays  after  the  receipt 
from  the  warden  of  the  above-mentioned  notification  that  he  has  received  the  same,  and 
after  that  time  the  applicant  shall  not  be  allowed  to  execute  the  lease,  uidess  by  the  per- 
mission of  the  Minister;  and  if  not  executed  within  such  time  last  afoiesaid,  the  lease 
shall  be  voidable. 

.32.  The  lease  to  bo  issued  by  the  Governor  in  Council  to  the  ajiplicant  shall  be  in  the 
form  and  to  the  efTect  and  shall  contain  the  reservations,  covenants,  and  jirovi.'ios  set  out 
in  the  Appendix  J  hereto,  or  -with  such  modifications  and  additions  as  the  circumstances 
of  the  case  may  require  or  as  the  Governor  in  Council  may  tliiiik  proper,  but  sliall  not, 
except  so  far  as  is  necessary  for  its  purposes,  interfei-e  with  the  j  roN  isions  of  any  lease  or 
agreement  existing  before  the  1st  August,  1884. 

33.  The  Governor  in  Coimcil  shall  have  power  at  any  time  dui  ing  the  piogre.ss  of  the 
application,  and  before  the  lease  shall  be  executed  by  him,  to  declare  by  writing  under 
his  hand  that  the  application  is  abandoned,  and  after  tlie  lease  has  been  executed  by  liini, 
and  before  its  execution  by  the  applicant,  that  such  lease  is  void,  and  thereupon  the 
secretary  shall  publish  in  the  Governmml  da-MIe  a  notice  to  the  eH'cct  tiiat  t!ie  ajjplica- 
tion  under  Part  II.  of  the  Mines  Act  1890  of  [namimj  him]  ,  dated 

day  of  18    ,  for  a  lease  of  the  land  [ili'scrilii)/;/  it      in  tlic  fi/i/i/ica/ ion] 

was  abandoned,  or  the  lease  executed  by  the  (Governor  in  Council,  dated  the 
day  of  18    ,  between  Her  Majesty  the  Queen  and  [//ir  njip/iran/] 

of  the  land  [describing  it  as  in  the  lease]  is  void,  as  the  case  may  be;  and  sucli  notice  in 
the  Gazette  shall  be  conclusive  evidence  in  all  courts  of  law  ami  other  judicature  of  such 
declaration  having  been  made,  and  that  such  application  was  abandoned  or  such  lease 
void  (as  the  case  may  be)  as  from  the  date  of  such  notice,  and  thereupon  the  land  shall 
be  subject  to  be  leased  as  if  no  application  for  a  lease  or  the  lease  so  declared  void  had 
ever  been  made. 

34.  The  secretary  shall  publish  in  the  Gazette  a  similar  notice  to  that  mentioned  in 
the  preceding  rule  in  every  case  where  by  these  regulations  the  applicant  is  stated  to  have 
abandoned,  or  to  be  deemed  to  have  abandoned,  his  application,  or  the  lease  is  stated  to 
be  void,  or  to  be  deemed  void  ;  and  such  notice  shall  be  conclusive  evidence  in  all  courts 
of  law  and  other  judicature  that  the  application  was  abandoned  or  the  lease  void  (as  the 
case  may  be)  from  the  date  of  such  notice  in  the  Gazette,  and  the  land  shall  thereupon  l)e 
open  as  if  no  application  for  a  lease,  or  the  lease  so  declared  voiil,  had  been  made. 

35.  The  first  quarter's  rent  reserved  on  the  lease  shall  be  deemed  to  have  acci  ued 
on  the  day  of  the  date  of  the  lease,  and  shall  be  paid  before  the  lease  is  executed  by  the 
applicant. 

36.  The  duplicate  application  and  all  the  plans,  reports,  objections  (if  any),  evidence, 
and  all  other  papers  and  writings  relating  to  the  application  shall  lie  deposited  with  the 
Minister  of  Mines,  or  in  such  other  place  or  places  as  he  shall  direct;  l)ut  after  the  appli- 
cation shall  have  been  dealt  with,  all  written  documents  and  certified  copies  received  by 
the  warden  in  evidence  from  any  person  or  persons  at  the  first  court  or  any  adjourned 
courts  under  these  regulations  shall  be  returned  by  the  warden  to  the  person  or  persons 
from  whose  custody  tlie  same  were  produced  and  delivered  to  him,  and  for  that  purpose 
tlie  warden  shall  enter  in  a  book  to  be  kept  by  him  for  that  pux'pose  the  name  and 
address  of  the  person  or  persons  from  whose  custody  each  of  such  documents  or  certified 
copies  was  produced  and  delivered ;  but  the  warden  shall  not  be  liable  for  the  loss  of 
any  such  document  or  certified  copy  accidentally  lost  or  destroyed.  Any  person  may, 
with  the  sanction  of  the  Minister  of  Mines,  obtain  copies  of  or  extracts  from  the 
particulars  aforesaid,  on  paying  eightpence  a  folio  for  any  copy  or  extract,  and  what 
may  be  deemed  right  by  him  for  any  plan  or  map. 

As  TO  THE  Deposits. 

37.  The  applicant's  deposit  shall  be  subject  to  any  orders  which  the  Minister  on  the 
recommendation  of  the  warden  may  at  any  time  or  from  time  to  time  after  the  same  is 
ileptwited  iriake  for  the  payment  thereout  of  any  costs  t-o  the  Crowii,  the  objectois,  or  any 
otiier  person,  and  of  any  of  tlie  charges  and  expenses  of  the  Mining  Dejiailnicnt  in 
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connexion  with  snch  application;  and  the  clerk  with  whom  the  same  is  deposited  shall  pay 
thereout  sucli  sums  as  by  ■«  ritten  order  are  directed  to  the  persons  named  in  any  such 
order,  and  if  any  balance  remains,  the  same,  or  if  no  costs  are  so  ordered  to  be  paid 
thereout,  the  whole  thereof  sliall  be  paid  to  the  applicant,  or  if  more  than  one  to  such 
one  or  more  of  them  as  applies  to  the  warden  for  the  same  after  the  execution  of  the 
lease  or  after  tlie  notice  of  the  refusal  or  abandonment  of  the  application  appealing  in 
the  Government  C!a~j  tli'  as  by  these  regulations  directed,  but  not  before.  The  whole 
deposit  remaining  after  the  payment  of  the  costs,  charges,  and  expenses  as  aforesaid  shall 
be  paid  to  tiie  owner  if  tlie  application  is  abandoned  by  the  applicant,  or  if  the  lease 
applied  for  is  refused,  or  if  the  applicant  refuses  or  neglects  to  execute  the  lease  within 
the  time  specified  in  those  rules. 

^l]ISCELLANEOUS  RULES. 

38.  Any  applicant  may  at  any  time  withdraw  his  application  by  giving  notice  to  the 
warden  that  he  so  withdraws,  and  tliereupon  the  application  shall  be  deemed  to  be 
abandoned. 

39.  If  the  applicant  is  out  of  Victoria,  he  may  comply  with  these  regulations  or 
any  part  of  them  by  his  attorney,  and  if  by  attorney  such  attorney  shall  be  constituted 
by  the  execution  of  a  power  of  attorney  for  that  purpose  in  the  form  or  to  the  effect  set 
out  in  the  Appendix  K  hereto  annexed,  or  in  such  other  form  as  in  the  opinion  of  the 
Minister  of  Mines  is  sufficient  for  the  purpose,  and  such  attorney  shall  be  bound  to 
comply  with  these  regulations  in  all  respects  as  the  applicant  would  have  been  if  per- 
sonally present.  Sucli  power  shall  be  filed  as  hereinafter  provided,  and  a  certified  copy 
thereof,  together  with  the  Registrar-General's  receipt  for  the  original  power  of  attorney 
shall  be  left  with  the  warden. 

39a.  Every  notice  required  by  these  regulations  to  be  served  upon  the  owner  or 
occupier  shall  either  be  served  personally  on  such  owmer  or  occupier,  or  left  at  or  for- 
warded by  registered  letter  througli  the  post  to  his  oi-  her  usual  place  of  abode  (if  any 
such  can,  after  diligent  inijuiry,  be  found),  and  in  case  any  such  owner  or  occupier  shall 
be  absent  from  Victoria,  or  if  he  or  she  or  his  or  her  place  of  abode  cannot  be  found 
after  diligent  incpiiry,  shall  be  affixed  upon  some  conspicuous  part  of  the  land  the  subject 
of  the  application  for  a  mining  lease  to  which  such  notice  refers. 

40.  Any  [lerson  or  persons  Ijcing  the  lawful  holder  or  holders  of  the  lease  granted  by 
the  Governor  in  Council,  except  any  person  or  persons  who  by  operation  ox  law  is  entitled 
to  sell  or  dispose  of  such  lease  for  the  benefit  of  creditors  or  a  creditor,  in  which  case  no 
licence  shall  be  necessary,  shall  (if  desirous  of  so  doing)  apply  to  the  Minister  of  Mines 
for  a  licence,  under  the  hand  and  seal  of  the  Governor  in  Council,  to  transfer,  imderlet, 
mortgage,  or  otherwise  dispose  of  or  encumber  such  lease,  or  the  premises  comprised 
therein,  or  any  part  or  parts  thei'eof:  and  it  shall  be  lawful  for  the  Governor  in  Council 
to  grant  or  refuse  such  application.  Every  such  application  nnist  be  accompanied  with 
a  remittance  of  One  pound,  which  will  be  returned  if  the  application  be  refused.  Unless 
the  person  or  persons  so  applying  is  oi  are  the  legal  holdei  or  holders  of  the  lease,  such 
licence  if  granted  shall  have  nc  effect.  .Such  licence  if  granted  siiall  be  in  the  form  set 
out  in  the  Appendix  L  hereto  annexed,  or  as  near  thereto  as  practicable. 

41.  If  it  should  happen  tliat  these  regulations  or  any  of  them  should  be  iu  conflict 
with  the  provisions  contained  in  the  body  of  I'art  II.  of  the  Miiu-s  Act  1890,  then  the 
provisions  of  that  Part  will  prevail. 

REiaSTRATtON  OF  LeASE. 

42.  The  lease,  and  evciy  transfer,  sub-lease,  mortgage,  or  encumbrance  thereof,  or 
any  part  or  parts  of  the  pi  einises  comprised  therein,  shall  ))e  registered,  and  every  power 
of  attorney  authorized  by  Rule  39  shall  ))e  filed  in  manner  provided  by  law  for  the  regis- 
tration and  filing  of  similai  instruments  in  Victoria  ;  and  the  fees  to  be  paid  on  such 
registration  and  filing,  and  the  duties  of  persons  conductisig  the  sanre,  shall  be  the  same 
as  in  ordinary  cases  of  a  similar  nature. 


PART  II.  OF  THE  MINES  ACT  1890. 

Appendix  A. — (Rule  4.) 

Notice  of  Application  for  Mining  Lease. 

I  {or  we],  the  undersigned,  heieby  give  notice  that,  within  seven  days  from  the  date 
hereof,  I  [or  we]  will  leave  witli  the  warden  of  the  nuning  division  of  an 
application  for  a  lease  for  mining  on  private  land,  the  particulars  whereof  are  hereunder 
Bet  forth  : — 

Name  in  full  of  eacli  ai)i)licant,  with  the  full  addiess  of  each,  and  style 
under  whicii  it  is  intended  that  the  business  shall  be  carried  on 

Extent  and  situation  [sidle  iiniiic  of  piii-i.tli  niiil  niiiiihir  oj'  si'Ction  and 
allotment]  of  land  api)lic(l  for,  uid  wlictlior  on  or  below  the  surface, 
or  both,  or  a  lode 
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Name  of  each  person  who  ovms  the  land  or  any  part  thereof  ... 
Name  of  each  person  (if  any)  who  is  in  occupation  of  the  laud  ... 
Minimum  number  of  men  to  he  employed — 

For  the  first         months  men  ...  ...  ...  ... 

Subsequently  when  ill  full  work  men 
Precise  locality  of  the  land 
Term  required  ... 

Time  of  commencing  operations  ... 

Amount  of  money  proposed  to  be  invested  £  s.  d. ,  and 

ill  what  manner  the  land  is  to  be  worked 
Whether  the  boundaries  of  the  land  applied  for  will  include  any  river, 

creek,  depo.sit  of  permanent  water,  spring,  artificial  reservoir,  public 

roads,  or  subject  to  any  public  rights 
General  remarks  ...  ...  ...  ...  ... 

Date  and  place  ...  ...  ...  ...  ...  ... 

Dated  this  day  of  18  . 

(Signed) 

Applicant  aforesaid. 

Note. —  frarnint)  io  Apjiiicants. — It  at  any  time  after  the  execution  of  the  mining 
lease  granted  on  this  application  a  less  number  of  men  be  employed,  or  if  tlic  ground  be 
not  worked  to  the  best  advantage,  tJien  and  in  eithei  case  the  mining  lense  will  be  liable 
to  be  forfeited  oi  declared  void. 


fart  ii.  of  the  mines  act  1890. 
Appendix  B. — (Rule  4.) 

The  fees  authoi  ized  to  be  ciiarged  bj'  mining  suiTeyors  for  surveys  made  by  them 
under  these  regiilation.s  shall  not  exceed  those  .specified  in  the  following  scale,  except  in 
the  nuning  district  ot  (Jippsland  and  certain  subdivisions  of  the  mining  district  of 
Beechworth  : — 

£  s.  d. 

Surveying  boundai  ies  of  any  block  under  20  acres  ...  ...    3    3  0 

Ditto,  20  acres  and  under  40  acres  ...  ...  ...  ...    4    4  0 

Ditto,  40  acres  and  ui)wards,  at  per  mile  of  boundaries     ...  ...    3  10  0 

Interior  line.s  to  fix  tiie  po.sition  of  objects  within  the  block,  at  per 

mile  ...  ..  ...  ...  ...  ..  ...    2  10  0 

Connexion  to  nearest  fixed  point,  at  per  mile       ...  ...  ...    2  10  0 

Travelling  expenses  to  the  block  to  be  survejcd,  for  any  distance 
after  the  first  three  miles  from  the  mining  surveyoi  's  othce.  at  p:T 
mile  one  way  ...  ...  ...  ...  ..  ...040 

Note. — The  above  fees  in  all  cases  shall  include  the  making  and  furiii^iiiiug  of  plans 
and  reports,  but  shall  be  exclusive  of  the  expense  of  the  cost  of  piox  i(;ii,g  ;uid  fixing 
posts. 

Wiien  copies  are  fiuiiished  of  any  plans  of  allotments  surveyed  on  behalf  of  the 
Crown  Lands  Department,  the  surveyor  will  be  allow  eil  to  charge  only  such  reasonable 
fees  as  the  Chief  .Mining  Surveyor  appi'oves. 

If  two  or  more  surveys  are  made  on  the  same  day,  in  the  sanji'  loi  ality,  only  one 
charge  will  be  allowed  for  the  actual  distance  travelled  one  way  beyond  the  tirsi  tinve 
miles  from  the  surveyor's  office,  such  charge  to  be  proportionately  iU\  idcd  among  the 
applicants  for  survey. 

For  the  survey  of  blocks  where  the  existence  of  thick  scrub  may  cause  undue  loss  of 
time  and  expense  in  clearing  the  lines,  the  surveyor  will  be  allowed  to  charge  such  amount 
to  meet  the  extra  cost  incurred  by  him  as  may  be  coii.sidered  reasonable  and  ju.st  by  tlie 
Chief  Mining  Surveyor,  in  addition  to  the  prescribed  scale  of  fees. 


PART  IL  OP  THE  MINES  ACT  1890. 
Appendix  C. — (Rule  4.) 
Form  of  Receipt  for  Deposit  v;ith  Clerk  of  Warden  or  Petty  Sections. 

In  the  matter  of  the  application  for  a  mining  lease  under  Part  II.  of  the  JiliiK  ■ 
Act  1890,  of  A.B.,  CD.,  &c. 

Received  from  [the  above-named  persons]  the  sum  of  pound  ,  pursuant  and 

subject  to  the  regulations  relating  to  mining  leases  under  the  said  Part  of  the  said  Act. 

Dated,  &c. 

(Signed)  F.F., 

Clerk  to  G.H. ,  Warden,  or 
Clerk  to  the  Petty  Sessions. 
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PART  II.  OF  THE  MINES  ACT  1890. 
Appendix  D.— (Rule  5.) 
Form  of  Application  for  Mining  Lease. 

[Place  and  date.] 

To  the  Honorable  the  Minister  of  Mines. 

Sir, 

I  [or  we]  having  duly  deposited  the  sum  of  pounds,  and  a  sum  sufficient 

to  cover  the  cost  of  survey,  as  required  by  the  regulations  under  Part  II.  of  the  Mines 
Act  1890,  hereby,  in  accordance  with  and  subject  to  such  regulations,  apply  for  a 
mining  lease,  the  particulars  of  which  are  hereunder  set  forth ;  and  I  [or  we]  agree  that 
sucli  sum  shall  in  all  respects  be  held  subject  to  and  may  be  appropriated  lender  the 
terms  of  such  regulations ;  and  that  I  [or  we]  will  execute  such  mining  lease  upon  the 
basis  therein  stated,  as  the  Governor  shall  think  fit  to  grant. 

I  [or  we]  have  the  honour  to  be.  Sir, 

Your  obedient  servant, 

[Name  and  address  in  full.] 
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(2)  Term  (not  to 
exceed  15  years) 
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£  t.  d. 


N.B. — The  day  and  hour  of  the  receipt  by  the  warden  of  this  application  to  be 
indorsed  thereon. 


part  ii.  of  the  minei>  act  1880 
Appendix  E. — (Rule  6.) 
Notice  to  Ownfr  or  Occupier 

To  [name  and  description  in  full],  owner  [or  occupier]. 

I,  the  undersigned,  do  in  accordance  with  the  above-mentioned  Part  of  the  above- 
mentioned  Act  hereby  give  you  notice  that  of  has  lodged 
with  me  an  application  for  a  mining  lease  of  so  much  of  the  lands  owned  [or  occupied] 
})y  you  as  is  stated  or  defined  at  the  foot  hereof  :  And  I  do  hereby  demand  and  n  tjuire 
you  to  deliver  to  me  within  days  lierenf  full  particulars  of  your  estate  aiul 
interest  in  such  lands,  and  of  the  amount  of  compensation  which  you  claim,  or  which 
you  may  agree  with  the  applicant  to  receive,  being  either  a  sum  of  money  or  a  per- 
centage on  the  amount  of  gold  or  otherwise  for  the  damage  which  you  may  sustain  by 
reason  of  being  deprived  of  the  possession  of  the  surface  thereof  or  of  any  part  of  such 
surface,  as  the  case  may  be,  and  for  damage  to  the  surface  of  the  whole  or  any  part 
thereof,  as  the  case  may  be,  which  may  arise  from  the  carrying  on  of  mining  opera- 
tions thereon  or  therein,  and  for  the  expense  of  severing  such  land  or  any  part  thereof 
from  other  land  of  the  owner  or  occupier  l)y  means  of  a  fence,  if  deemed  necessary  for 
tlic  sake  of  protection  or  security  so  to  do,  and  for  all  conseciuential  damages  whatsoever. 

I  do  also  hereby  give  you  notice  that  on  the  expiration  of  the  time  above  men- 
tioned Esq.,  mining  surveyor,  is  authorized  to  enter  into  and  u))oii  your 
land  and  survey  the  same  on  beiialf  of  Her  Majesty.  In  the  event  of  your  having  failed 
to  agree  with  tii«  a])plicant  as  aforesaid  as  to  tlic  amount  of  such  compensation,  and 
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such  amoniit  is  ascertained  by  agreement  within  one  niontli  from  the  service 
j-ou  will  have  to  take  proceedings  as  directed  by  Fart  11.  of  tlie  Iline^  Act 
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Dated  this 


day  of 


18 


Warden. 


part  ii.  op  the  minba  act  189(» 
Appendix  F. — (Rcle  7.) 
Notice  to  Owner  and  Occupier, 
To  of 

I,  the  undersigned,  hereby  give  you  notice  that  I  shall,  in  the  name  and  on  behalf 
of  Her  Majesty,  on  the  day  of  18    ,  at  or  about 

j^^^^  o'clock    .m.,  enter  into  and  upon  the  land  owned  or  occupied  by  you  as 

Alioinient  described  in  the  margin,  and  which  is  required  for  mining  purposes  under  the 
Section  provisions  of  the  alKive-mentioned  Part  of  the  above-mentioned  Act,  and  shall 
Parish  tlien  proceed  to  mark  out  and  siu  \  ey  sucli  land  ami  to  treat  with  you  oi-  any 
person  on  your  bclialf  as  to  the  amount  of  compensation  to  be  made  to  you  in  money 
lor  tlie  damage  whicli  you  may  su.stain  by  reason  of  being  dcprive<l  of  the  possession 
of  tlic  surface  tliereof  or  of  any  part  of  sucli  surface  as  the  case  may  lie,  and  for  damage 
to  the  surface  of  the  whole  or  any  part  thereof  as  the  case  may  ))e  whicli  may  arise 
from  the  carrying  on  of  mining  operations  thereon  or  tlierein,  and  for  damage  tlia> 
may  be  caused  by  reason  of  the  seveiance  of  3ucli  land  (including  the  expense  of  erecting 
a  fence  between  the  land  entered  ujjon  and  such  other  land,  if  deemed  necessary  for  the 
sake  of  protection  or  security  so  to  do),  and  for  damage  arising  by  reason  of  any  injury 
occasioned  by  sucli  entry  or  operations  to  such  other  land,  or'  it.s  \  alue  or  the  enjoyment 
thereof  as  regards  trade  comfort,  freedom  from  nui.sance  or  otherwise,  and  for  the 
expense  of  severing  such  land  or  any  part  thereof  fiom  other  laixl  owned  or  occupied 
by  you  by  means  of  a  fence  if  deemed  necessary  for  the  .sake  of  protection  or  security 
so  to  do,  and  for  all  consequential  damages  whatsoever. 

Dated  this  day  of  18  . 

Mining  Surveyor, 

Division, 


PART  n.  OF  THE  MINES  ACT  1890. 
AppE>rDix  G.— (Rule  7.) 
Notice  to  Applicant. 

To  of 

I,  the  undersigned,  hereby  give  j'ou  notice  that  I  shall  in  tlie  iianic  and  upon  behalf 
of  Her  Majesty,  on  the  day  of  at  or 

about  o'clock    .m.,  enter  into  and  upon  the  laud  descri))ed  in  the 

Area.  margin,  and  of  which  a  mining  lease  has  been  applied  for  by  you,  and  shall 

then  proceed  to  mark  out  and  survey  such  land,  and  you  aie  hereby  required 
to  attend  at  the  place  and  time  above  mentiouul  to  point  out  to  me  the 
boundaries  of  tlie  land  yoii  reipiire. 
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If  you  or  some  person  on  your  behalf  do  not  attend,  your  application  will,  unleu 
the  Minister  of  Mines  other^^-ise  direct,  be  deemed  to  be  abandoned. 


Dated  this  day  of  18 


Mining  Surveyor, 

Division, 


PART  11.  OF  THE  MINES  ACT  1890. 
Appendix  H. — (Rule  9.) 
Form  of  Notice  to  be  pouted  on  the  Land  by  the  Surveyor, 
To  all  persons  vi^hom  it  may  concern. 

APPLICATION  FOR  A  MINING  LEASE. 

I  hereby  give  notice  that  the  applicant  [or  applicants]  undernamed  did,  on  the 
day  of  leave  with  the  warden  at  an  application 

for  a  mining  lease  of  [  acres  or  yards]  of  [the  land  upon  which  //;/.>■  notice  ix 

posted],  and  which,  under  the  direction  of  the  said  warden,  I  have  the  day 
of  surveyed  ;  and  that  any  person  desiring  to  object  to  the  issue  of  the 

said  mining  lease  must  enter  his  objection  within  seven  clear  days  from  the  date  of  this 
notice  at  the  office  of  the  warden. 

Dated  day  of  18 

Mining  Surveyor. 

A.B.  of  [address], 
CD. 

NoTB. — For  the  notice  to  be  posted  on  the  outside  of  the  surveyor's  office,  and  the  post  office  or  polic* 
court,  as  required  hy  Rule  9,  oniit  the  words  in  italics  in  the  above  form,  and  instead  thereof  ijisert  "  land 
ntualed,"  describing;  the  situation. 


PART  n.  OF  THE  MINES  ACT  1890. 

Appendix  L — (Rule  24.) 

Form  of  Agreement  as  to  Amount  of  Compeniation. 

Whereas  A.  B. ,  of  ,  has  applied  under  Part  II.  of  the  Mines  Act 

1890  for  a  mining  lease  of  certain  land  situate  [describe  the  land]  of  which  land  CD. 
of  is  the  [ovmer  or  occupier,  as  the  rase  may  lie].    And  wliei-ea.s  the 

said  CD.  has  claimed  comyjensation  under  the  said  Part  of  the  said  Act,  it  has  been  and 
is  hereby  mutually  determined  and  agreed  between  F.F.  and  the  said  CD. 

that  the  amount  of  compensation  to  be  paid  in  money  (percentage  of  gold  taken  from  the 
mines  under  such  land,  or  otherwise)  to  the  said  CD.,  under  the  said  Part,  for  damages, 
shall  be  [according  to  cirnimstancc-i]. 

In  witness  whereof  the  said  parties  have  attached  their  signatures  hereto. 
Dated  this  day  of  A.D.  18 


PART  II.  OP  THE  MINES  ACT  189% 

Appendix  J. — (Rule  32.) 

This  indenture  made  the  day  18       between  Her 

Most  Gracious  Majesty  Queen  Victoria  of  the  one  part  and  [not  more  than  fire  names  nnll 
be  inserted  in  the  leayi']  (hereinaftei'  called  the  lessee  )  of  the  other  part:  AVitnesscth 
tha'fc  in  consideration  of  the  rents  hereinafter  reserved,  and  of  the  covenants  and  pro- 
visos hereinafter  contained.  Her  Majesty  doth  by  these  presents  grant  and  demise 
unto  the  lessee  ,  h  executors,  administrators,  and  transferrees  all  tlio.'^e  mines 
of  gold  and  silver  in  and  under  all  that  piece  of  land  particularly  described  in  tlie 
First  Schedule  hereto,  and  as  the  same  is  set  forf^h  and  delineated  in  tlie  plan  heieou 
indorsed  and  therein  coloured  yellow  and  green,  and  containing  acres,  more 

or  less  (licreinafter  called  "  the  said  mine"),  for  the  purpose  of  mining  for,  working 
and  winning  the  said  gold  and  silver,  with  full  power  to  the  lessee  ,  h  executors, 
administrators,  and  transferrees,  and  (liis  and)  tJieir  agents  and  workmen  to  dig,  pick, 
make  and  use  on  the  said  land  and  mine  hereby  demised,    excavations,  pits,  shafts, 
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levels,  water-courses,  and  other  works  necessary  for  working  and  winning  the  gold 
and  silver  in  or  under  the  said  land,  and  to  take  and  appropriate  tlio  same  during  tlie 
term  hereby  granted;  and  to  make  and  construct  on  the  land  hereby  demised  races, 
drains,  dams,  reservoiis,  roads,  and  tramways;  and  also  to  erect  on  tlie  same  land  all 
buildings,  engines,  furnaces,  pumps,  machinery,  and  things  necessary  for  winning  and 
obtaining  the  said  gold  and  silver,  and  for  effectually  carrying  on  the  works  of  the 
said  mine  ;  and  also  to  erect  on  the  land  hereby  demised  such  offices,  cottages,  and 
dwelling-houses  for  the  use  of  the  persons  and  workmen  employed  in  the  said  mine 
and  works  as  tlie  said  lessee  ,  h  executors,  administrators,  and  transferrees  shall 
think  fit,  togetiier  with  all  and  singular  shafts,  levels,  drifts,  ways,  works,  fixtures, 
erections,  liberties,  easements,  advantages,  and  appurtenances,  which  are  now  or  at 
any  time  during  the  term  hereby  granted  may  be  held,  occupied,  or  enjoyed,  with  the 
said  mine  and  land  hereby  demised,  for  the  purpose  of  working  the  said  gold  and 
silver,  l)ut  nevertlieless  excepting  and  reserving  from  mining  operations  to  the  full 
depth  of  feet  from  the  surface  the  whole  of  the  land  delineated  and 

colonreil  yellow  on  the  said  plan  and  also  excepting  and  reserving  and 
furtlier  exooptiiig  :  To  hold  tlie  said  mine,  land,  and  premises  (suliject 

nevertheless  to  such  rights,  interests,  and  authorities  as  may  be  lawfully  subsisting 
therein  at  the  date  of  these  presents)  unto  the  said  lessee  ,  h  executors,  adminis- 
trators, and  transferrees  from  the  date  hereof  for  the  term  of  years  next 
ensuing,  im  the  purpose  of  working  and  winning  the  said  gold  and  silver  and  for  no 
other  purpose,  yielding  and  paying  therefor  yearly  and  every  year  during  the  said 
term  unto  Hei-  ilajesty,  Her  heirs  and  successors,  the  yearly  rent  of  £  (al 
the  rate  of  j~>er  acre)  by  equal  quarterly  payments  of  each  to 
be  made  in  advance,  the  first  payment  to  be  made  on  the  day  of  the  date  hereof,  and 
the  next  paj  incnt  on  the  day  of  next,  and  the  succeeding  pay- 
ments respectively  to  be  made  on  the  same  daj's  in  each  succeeding  year,  clear  of  all 
rates,  taxes,  and  assrssraents  to  which  the  said  land,  mine,  and  premises  arc  now  or 
at  any  time  during  tlie  said  term  may  be  subject  or  liable.  Provideil  always  and  it 
is  hereby  agreeil  that  if  the  said  quarterly  rent  shall  be  in  arrear  for  twcutj'-one 
days  after  the  same  sliall  have  become  payal)le,  or  if  any  otlier  sum  of  money  hereby 
covenanted  to  be  paid  shall  be  m  arrear  twenty-one  days  after  the  time  appointed  for 
payment  thereof,  whether  such  rent  or  sum  of  money  shall  have  been  legally  de- 
manded or  not,  any  bailiif  of  Ci'own  lands  may,  by  himself  or  his  agents,  enter  upon 
tlie  said  land,  and  seize  and  distrain  all  gold,  and  rock  or  earth  cnutainiug  gold, 
actually  gotten,  and  all  machinery,  apparatus,  tools,  waggons,  c;vrts,  carriages, 
engines,  plant,  live  and  dead  stock,  and  all  other  goods,  chattels,  and  effects  what- 
soever in,  upon,  and  about  the  said  land,  mine,  and  premises;  and  every  distress  then 
made  may  take  away,  sell  and  dispose  of,  as  in  cases  of  distress  for  rent  reserved  in 
common  leases,  and  out  of  the  moneys  arising  thei-eby  retain  so  much  as  shall  be 
sufficient  to  satisfy  the  said  arrears  and  othei-  iiayiiieuts,  and  which  shall  at  the  time 
of  such  sale  be  unpaid,  and  all  expen.ses  iiicuried  liy  him  or  them;  and  if  any  sui])lus, 
tlie  .same  to  be  paid  to  the  said  lessee  ,  h  executors,  a(li!iinistrator.«,  or  transferrees. 
And  the  said  ie.ssee  do  hereby  for  h  msel  ,  h  heirs,  executors,  administrators, 
and  transferrees  covenant  witli  Her  ATajesty,  Her  lieirs  and  successors,  in  manner  follow- 
ing, that  is  to  say: — 

1.  That  the  said  lessee  ,  h  executors,  .administrators,  and  transferrees  shall  and 
will  during  the  aaid  term  pay  unto  Her  Majesty,  Her  heirs  and  successors,  the  rent 
hereby  reserved,  at  the  times  and  in  manner  hereinbefore  appointed  for  payment  thereof 
clear  of  all  deductions. 

2.  And  shall  and  will,  except  when  preveiiteil  by  inevitable  accidi^nt  or  during  the 
execution  of  reyiairs,  make,  construct,  and  work  the  said  laud,  iniiie,  and  jiremisesin  the 
best  and  most  effectual  manner,  and  without  interruption.  And  shall  and  will  dili  ,'eiitly 
e.xplore  and  search  for  gold  and  silver,  and  work  tlie  said  land,  mine,  and  jiremises  to 
the  best  advantage. 

3.  And  shall  and  will  employ  in  the  construction  of  the  works,  or  in  mining 
operations  on  or  under  the  said  land,  mine,  and  premises  during  the  fiisl  iminth 

of  the  said  term  and  during  the  usual  hours  of  laboiu-,  able  and  competent 

workmen  aw'  'iiiners  at  the  least,  and  during  the  remainder  of  the  said  term  iK.t.  less 
than  such  miners  and  workmen;  unless  prevented  by  inevitaWe  accident  or 

during  the  execution  of  repairs. 

4.  And  shall  and  will,  during  the  said  term,  effectually  drain  the  said  mine,  and 
pump  out  all  water  likely  to  cause  injury  thereto,  or  M-hich  wouhl  prevent  or  inter- 
fere with  the  working  thereof ;  and  if  the  said  mine  shall  l>c  atrectcd,  or  liable  to  be 
affected,  by  the  same  flow  or  body  of  water  as  any  other  mine  or  mines  contiguous 
thereto,  shall  and  will  contribute  with  the  lessee  or  lessees,  or  owner  or  owners  of 
Buch  other  mine  or  mines,  a  reasonable  yiroportion  of  the  machinory  and  labour 
neces.sary  to  free  and  keep  free  such  mine  or  mines  iicjin  water  to  a  workable 
e;<teiit;  or  if  tlie  said  mine  shall  be  kept  free  from  water  to  a  worLable  extent. 
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Thirty-third  Schedule — continued. 
■wliethcr  wholly  or  partially  by  means  of  the  machinery  and  lahoiir  of  a  contiguons 
mine  or  niiiies,  then  shall  and  "u  ill  pay  for  and  on  behalf  of  the  lessee  or  lessees, 
owner  or  owrers,  of  snch  contiguous  mine  or  mines,  a  reasonable  proportion  of  the 
expenses  of  such  machinery  and  labour;  the  Jilinister  of  Mines  for  the  time  being  to 
depute  some  efficient  person  who  shall  have  access  to  and  inspection  of  all  such  mines 
to  determine  when  the  sr.id  mine  is  so  freed  or  kept  free  wholly  or  partially  from 
water,  and  what  are  the  reasonable  proportions  of  the  expenses  afoiesaid,  and  to 
whom  and  when  the  same  are  to  be  paid;  such  decision  to  be  final  and  conclusive  on  all 
parties. 

5.  And  shall  and  M  ill  make  such  provision  for  the  disposal  of  the  detritus,  dirt, 
waste,  workings,  or  refuse  of  the  said  mine,  so  that  the  same  shall  not  be  an  incon- 
venience, nuisance,  oi-  obstruction  to  any  roads,  ways,  rivers,  creeks,  or  private  or 
CrovN  a  liuids,  or  iii  any  maimer  occasion  any  public  or  private  damage  or  inconvenience. 

0.  And  shall  and  will  make  such  provisions  for  decency,  and  the  observance  of 
sanatory  regulations,  as  the  Minister  of  Alines  for  the  time  being  shall  approve  of  or 
direct. 

7.  And  shall  and  will  erect  and  keep  erected,  during  the  said  term,  posts  not  less 
than  t\W)  feet  six  inches  high  above  tiie  ground,  and  painted  white  and  red,  so  as 
accurately  to  deliiie  the  boundary  lines  and  angles  of  the  said  mine  and  lanil  respec- 
tively, and'so  that  each  post  shall  be  visible  from  those  nearest  to  it  on  each  side. 

S.  And  shall  and  will,  if  retjuired  by  the  Minister  of  Mines,  erect  and  keep  in  repaii- 
a  substantial  wall  or  fence  round  each  siile  of  the  .shafts,  at  any  time  during  the  .said 
tei  ni  open  on  any  i)art  of  the  said  land,  or  used  for  the  purpose  of  the  said  mine,  so  as 
ett'ectuallj'  to  ])re\  ent  all  accidental  access  thereto;  and  when  the  Minister  of  Mines  for 
tile  lime  being,  or  other  person  authorized  in  that  behalf,  shall  consider  any  such  shaft 
unijecessary,  and  sliall  by  certificate  under  his  hand  notify  the  same,  then  shall  and  will 
effectually  till  up  ami  substantially  en(dose  the  same. 

1).  And  shall  and  will,  as  often  as  required  so  to  do  during  the  said  term,  make  and 
deliver  to  the  Secretary  for  Mines  for  the  time  being,  or  other  otiicer  appointed  for  that 
purpo'se,  all  such  true  and  proper  plans  and  sections,  returns,  statistics,  and  particulars, 
made  up  to  the  last  day  of  the  preceding  month,  of  the  workings  and  operations  of  the 
said  mine,  as  shall  be  in  accordance  with  tlie  rules  and  directions  from  time  to  time 
issued  jiy  the  Minister  of  Mines,  or  other  otFicer  authorized  so  to  do;  the  same  to  bo 
accompanied  with  a  statutory  declaration  of  the  truth  and  correctness  thereof  by  the 
lessee  of  the  said  mine,  his  executors,  administrators,  or  transferrees,  or  such  other 
person  as  the  said  Minister  shall  direct. 

10.  And  shall  and  will,  during  the  said  term,  make  proper  and  reasonable  compen- 
sation to  the  occupier  or  occupiers  or  lessee  or  lessees  from  the  Crown  of  any  adjoining 
land  in  respect  of  any  damage  which  may  be  sustained  by  him  or  them  by  the  working 
of  the  said  mine,  or  the  carrying  on  the  works  thereof,  or  by  any  other  works  connected 
therewith,  such  compensation  to  be  determined  in  isanner  provided  by  Part  II.  of  the 
Mines  An  ]8!)0. 

11.  And  further,  shall  and  will,  at  all  times  during  the  said  term,  keep  and  preserve 
the  said  mine  and  premises  from  all  unnecessary  injury  or  damage,  and  also  the  levels, 
drifts,  shafts,  water-courses,  roads,  ways,  works,  buildings,  erections,  and  fixtures  therein 
and  thereon,  in  good  repair  and  condition,  except  such  of  the  matters  and  things  last 
aforesaid  as  shall  from  time  to  time  be  considered  by  a  mining  surveyor,  or  otlier  proper 
otticcr,  to  be  unnecessary  for  the  working  of  the  said  mine  or  any  contiguous-  mine;  and 
in  such  state  and  condition  shall  and  will  at  the  end,  or  other  sooner  determination  jf 
the  said  term,  deliver  peaceable  possession  thereof,  and  of  all  and  singular  the  premises 
hert'bj'  demised,  to  Her  Majesty,  Her  heirs  and  successors,  or  to  the  warden  or  otlier 
officer  authorized  to  receive  possession  thereof. 

12.  And  shall  and  will  observe,  and  perfoi  m,  and  fulfil  the  stipulations,  covenants, 
and  provisos  which  may  be  contained  in  the  Second  Schedule. 

13.  And  shall  not  nor  will  use  or  occupy,  or  permit  to  be  used  or  occupied,  the  said 
land  for  other  than  mining  purposes,  or  for  pasturage,  or  as  garden  ground  for  the 
persons  employed  in,  on,  or  about  the  said  mine. 

14.  And  shall  not  nor  will  cut  any  timber  on  the  said  land. 

15.  And  shall  not  nor  will  tiansfer,  underlet,  or  part  with  the  possession  of  the  said 
land,  mine,  and  premises,  or  any  part  thereof,  or  mortgage,  charge,  or  encumber  the  same 
witliout  the  consent  of  the  Governor  in  Council.  Provided  that  no  such  consent  shall  be 
necessary  in  cases  where  by  o})eration  of  law  or  otherwise  a  sale  of  the  said  land,  mine, 
and  premises,  or  any  part  or  parts  thereof,  is  made  by  any  person  or  persons  entitled  to 
sell  the  same  for  the  benefit  of  the  creditors  or  a  tireditor  of  the  lessee  or  h 
transferrees. 

10.  And  shall  and  will  permit  the  Chief  Mining  Surveyor,  or  his  deputy,  or  oilier 
duly  autliorized  person,  with  all  pr  oper  assistants,  at  all  reasonable  times  during  the  said 
Icrin,  quietly  to  enter  into  and  upon  tlie  said  land,  mine,  and  premises,  to  survey  and 
examine  tlie  state  and  condition  thereof,  and  for  the  purposes  aforesaid  to  descend  all  pits 
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and  shafts,  and  to  use  all  roads,  ways,  engines,  ropes,  macliinery,  gear,  labour,  and  (4  her 
things  in  or  on  the  said  land  and  mine  wliich  sliall  he  deemed  necessary  by  him,  without 
making  any  compensation  for  the  same,  so  nevertheless  that  in  so  doing  no  nnueucssi^ry 
interference  is  caused  with  the  carrying  on  of  the  said  mining  works. 

1".  And  shall  not  nor  will  close  up  or  obstruct  any  adit  or  adits  to  or  from  any  con- 
tiguous mine  or  mines  whereby  fresh  air  is  admitted  or  ventilation  promoted. 

Provided  always,  and  it  is  hereby  agreed  and  declared  in  manner  following : — 

18.  That  it  shall  be  lawful  for  Her  Majesty,  Her  heirs,  successors,  and  assigns,  to 
make  and  use  in,  on,  or  under  the  said  land,  mine,  and  premises,  any  levels,  drifts,  leads, 
shafts,  water-courses,  adits,  roads,  ways,  and  passages,  for  freeing  and  keeping  fiee  any 
other  lands  or  mines  from  water,  or  for  conveying  water  to  any  other  lands  or  mines  for 
mining  purposes,  or  for  supplying  any  other  mines  with  fresh  air,  or  for  effectually 
working  any  otlier  mines,  or  for  any  public  purjioscA  whatsoever,  causing  as  little 
damage,  obstruction,  or  interference  as  possible  to  or  with  the  said  mine  and  the  ^N'orks 
thereof. 

19.  And  if  the  lessee  ,  h  executors, administrators,  or  tran.sfei  recs  shall  prove  to 
the  satisfaction  of  the  Governor  in  Council  that  on  acccjuiit  of  unexpected  or  unforeseen 
difficulties  in  exploring  or  working  the  said  land,  mine,  or  premises,  or  by  reason  f)f  the 
want  of  water,  or  on  accoimt  of  having  too  much  M'ater  upon  or  in  the  said  land,  mine, 
or  premises,  or  for  want  of  machinery,  or  (when  a  company  are  the  beneficial  ownei  s  of 
the  said  land,  mine,  or  premises)  from  exhaustion  of  capital  of  the  comjianj',  or  the 
necessity  for  the  reconstruction  of  such  company,  or  for,  from,  or  on  accoinit  of  any 
other  cause  whatever  which  the  Governor  in  C  ouncil  shall  deem  sutiicient,  the  lessee  , 
h  executors,  administrators,  or  transferrces  shall  be  unable  to  cnii)liiy  tlic  niunber  of 
men  hereby  covenanted  to  be  employed,  the  Governor  in  Couuril  may,  by  order  in  wi  iting 
if  he  shall  think  fit,  but  not  otherwise,  from  time  to  time  w  aive  and  disi)en,sc  with  the 
compliance  with  the  covenants  for  the  employment  of  workmen  and  miners,  and  respecting 
the  working  of  the  mine,  for  any  period  not  exceeding  six  calendar  months. 

20.  And  lastly,  that  if  the  lessee  ,  li  executors,  administrators,  or  transferrces, 
shall  at  any  time  during  the  said  term  fail  to  use  such  land,  mine,  and  i)remises  bo]i('(  fide 
for  the  purpose  for  which  it  lias  been  demised,  or  if  and  wlicnever  the  said  rent,  or  any 
other  payment  hereby  covenanted  to  be  made,  shall  be  in  arrcar  ff)r  tluee  months  after 
the  time  appointed  for  payment  tiiereof,  whether  the  same  shall  ha\  c  been  legally 
demanded  or  not,  or  if  and  whenever  there  shall  be  a  breach  of  or  non-compliance  witli  the 
covenants  and  provisos  herein  contained  by  the  lessee  ,  h  executoi  s,  administrators, 
or  transferrees,  the  Governor  in  Couni-il,  who  alone  and  finally  shall  judge  and  determine 
the  matter,  upon  the  evidence  or  reports  submitted  by  the  Minister  rif  Mines  for  the 
time  being,  may  declare  these  jirescnts  void,  and  upon  publication  in  (lotvriimcnt 
Gazette  of  notice  of  such  declaration,  all  the  right,  title,  and  interest  of  the  lessee  ,  h 
executors,  admini-strators,  or  ti  ansferrecs  mider  these  presents  shall  cease  and  determine, 
both  at  law  and  in  equity;  and  the  production  of  a  copy  of  the  (lorcnimciit  (Irtzdlc. 
containing  a  notice  purporting  to  be  signed  l)y  the  .Secretary  for  Mines  declaring  the 
lease  void  shall  be  conclusive  evidence  in  all  courts  whatsoever  in.  Mctoria  of  a  breach 
of  or  non- compliance  with  the  covenants  and  provisr)s  herein  c  ntaincd  sutHeicnt  to 
authorize  and  sustain  such  dechiration  lun  iug  been  lawfully  mail",  and  that  the  intei-est 
created  hereunder  has  been  lawfully  determined  ;  and  thereupo  i  it  shall  lie  lawful  for 
Her  Majesty,  Her  heirs  and  successora,  or  Her  or  tlieir  agents  o"  oHieers,  or  for  any  baililT 
of  Crown  lands,  without  any  previous  demand  whatsocx  er,  to  er.t'jr  forthwith  into  and 
upon  the  said  land,  mine,  and  premises  hereby  granted,  and  1)'^  same  to  repossess  and 
enjoy  as  fully  and  efifectually  to  all  intents  and  purposes  as  if  tl  c  e  presents  had  not  been 
made,  and  the  said  lessee  ,  h  executors,  administrators,  a::  transferrees  to  expel 
and  remove  without  any  legal  process,  and  as  effectually  as  thi  sheriff'  might  do  in  case 
judgment  in  ejectment  had  been  obtained  and  a  writ  of  huliert  f:xia^  posxe.sxioiicm  had 
been  issued  on  such  judgment ;  and  in  case  of  such  entry  and  any  legal  proceeding  taken 
in  respect  thereof,  the  defendants  in  such  proceeding  may  plead  leave  and  licence  in  bar 
thereof,  and  these  presents  shall  be  conclusive  evidence  of  such  leave  and  licence  by  the 
lessee  ,  h  executors,  administrators,  and  transferrees,  or  other  the  person  or  persons, 
plaintiff  or  plaintiffs,  in  such  proceedings  for  such  entry  or  other  matters  complliined  of 
in  such  proceedings. 

In  witness  whereof  [name  aitd  tiUe  of  Oovtniwr  Or  Officer  admini^lerinci  the  Govern- 
ment] of  Victoria,  hath  on  behalf  of  Her  Majesty  tlie  Queen,  caused  the  seal  of  the  said 
colony  to  be  affixed  to  this  grant,  and  also  sat  his  hand  the  day  and  year  first  above 
written,  and  the  lessee    ha    also  set    h    hand    and  seal    the  day  of 

18  ^ 

First  Schedule  within  referrf:  1  to. 
.  Second  Schedule  within  referred  to. 


144 


MINES  ACT  1890. 


[54  Vict. 


PART  II.  OF  THE  MINES  ACT  1890. 

Appendix  K.— (Rule  39.) 

Form  of  Poircr  of  Attorney. 
Know  all  men  by  tliese  presents  thati,  A.B.  [or  we  A.B.  and  C.  I).]  do  liei  chy  make, 
nominate,  constitute,  and  appoint,  and  in  my  [or  our]  place  or  stead  put  E.  F.  of  [resi- 
dence and  addition]  to  be  my  [or  our]  true  and  lawful  attorney  for  me  [or  us]  and  in  my 
name  [or  our  names]  to  apply  for  a  mining  lease  or  leases  under  Part  II.  of  the  Minimj 
Art  1890,  according  to  and  in  compliance  with  the  regulations  relating  to  leases  under 
the  said  Part  of  the  said  Act,  and  for  me  [or  us]  and  in  my  name  [or  our  names]  and  as 
my  [or  our]  act  and  deed  to  sign,  seal,  and  take  delivery  of  the  lease  wJiicli  shall  be 
issued  l)y  the  Governor,  and  for  me  [or  us]  and  in  my  name  [or  our  names]  to  enter 
into  all  such  covenants  and  agreements  as  I  [or  we]  shall  be  lequii'ed  to  enter  into  in 
and  hy  the  said  lease,  and  generally  for  me  [or  us]  and  in  my  name  [or  our  names]  to  do, 
execute,  and  perform  all  such  other  acts,  deeds,  and  things  as  may  be  necessary  or  may 
1)0  rccjuired  to  1,°.  done,  executed  or  performed  in  and  about  the  application  for  and 
exci\ition  of  such  lease;  and  I  [or  we]  do  hereby  ratify  and  confirm  all  and  whatsoever 
till  said  E.F.  shall  lawfully  do,  or  cause  to  be  done,  in  or  about  the  premises  by  virtue  of 
this  jiovvei'. 

In  witness  whereof  I  [or  we]  have  hereunto  set  my  hand  and  seal  [or  our  hands  and 
seals]  this  day  of  18  . 

Wituess  — 

A  justice  of  the  peace. 


PABT  II.  OF  THE  MINES  ACT  1890. 

Appendix  L. — (Rule  40.) 
Form  of  Licence. 

To  all  to  whom  these  presents  shall  come,  I  [name  and  title  of  tUin  riior  or  UJfirrr 
OAlininideriwi  the  Govmimenf]  of  Victoria,  send  greeting :  Whereas  by  an  indenture  dated 
the  day  of  ,  One  thousand  eight  hundred  and  .  a  mining 

lease  of  certain  private  land,  described  in  a  scliedule  to  the  said  indenture,  was  granted 
to     ■  s         of  in  Victoria,  for  the  term  of  years  from  the  day  of 

the  date  of  the  said  indenture,  subject  to  a  covenant  not  to  make  any  Iraiixfcr  thereof 
without  the  licence  of  the  person  for  the  time  iieing  authorized  to  grant  mining  leases  of 
private  lands:  And  whereas  (the  said)  (or)  (A.B.)  [icho  alleiifx  hi  in  ■•<<■/ f  or  lh(  nimlrc--^  to  ht 
the  prc-if  lit  laiifnl  ho/Jcr  of  the  said  kaxe]  ha  applied  to  me  for  my  consent  as  tlie  person 
for  the  time  being  so  authorized  as  aforesaid  to  t raiiffe.r  iXia  said  mining  lease,  or  [ifn 
part  di'Kri  iJiiiifi  the  part  of  the  premixes  iiirludid  in  (he  (eaNii  (part  of  the 

premises  comprised  in  the  said  mining  lease)]  unto  of  in  Victoi-ia, 

for  the  residue  and  remainder  of  the  said  term  of  years,  suljiu-t  to  the  ri  lU 

reserved,  and  to  the  jierformance  of  the  covenants  and  conditions  and-  xti}>nlatioiis  of  the  mid 
viininij  lease.    Now  know  ye  and  these  presents  witness  tliat  I  the  said 

as  the  person  so  authorized  as  aforesaid,  do  hereby  consent  to  the  making  and 
execution  of  such  transfer  Provided  nevertheless  that  this  licem  e  and  consent  sliall  not 
be  construed  to  extend  to  giving  the  said  permi.ssiou  to  make  any 

further  transfer  under  any  mining  lease  or  disposition  of  the  said  land  and  prcmi^;es,  or 
any  part  thereof,  without  the  further  licence  of  the  person  for  the  time  Inung  authorized 
to  grant  mining  leases  of  private  lands.  In  witness  whereof  I  liave  hereunto  set  my  hand 
and  seal  this  day  in  the  year  of  our  Lord  One  thousand  eight 

hundred  and 


THIRTY-FOURTH  SCHEDULE. 
part  ii.  of  the  mines  act  1890. 
Claim  for  Compensation. 
Before  the  warden  at  the 
day  of  18 

[or] 

In  the  Court  of  Mines  of  the  Mining  District  of 

on  the  day  of  18  . 

A.B.  of  in  Victoria  seeks  to  recover  from  Her  Majesty  the  sum  of 

pounds  under  Part  11.  of  t'le  Mines  Act  1890  for  damages  hi  respect  of  a  piece  of 
land  in  the  parish  of  -  in  Victoria  containing  acres  the  proynn-ty 

of  the  said  A.B.  [or  in  the  occupation  of  the  said  A.B.  |.  And  the  following  [or  annexed 
hereto]  are  the  particulars  showing  how  tlio  above  amount  is  made  uj). 

lAivncuLAKH : 

«igncil  A.B. 
[or  C.  D.  Allorncy  for  A.  B.] 


No.  1120.] 


MIXES  ACT  ISOO. 
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THIRTY-FIFTH  SCHEDULE.  Section  844. 

PART  II.  OF  THE  MINES  ACT  1890. 

Form  of  Warden's  Injuxctiox. 

{Form  of  Order  obtained  by  a  Corporation.) 

Upon  reading  the  affidavit  of  A.  B.  sworn  the  Qa,y  of  18 

[state  any  other  affldavits],  and  on  hearing  the  other  evidence  produced  [//"o;?//]  before  me, 
I  find  that  A.B.  and  CD.  \_name  the  persons  to  he  enjoined']  are  persons  working  in  a  mine 
mentioned  in  a  mining  lease  made  between  Her  Majesty  of  the  first  part  and  [names  of 
lessees]  of  the  other  part,  and  bearing  date  the  day  of  ,  18     ,  and 

that  the  *  said  persons  are  encroaching  on  the  public  highway  [or  street  or  road]  known 
as  [or  from  the  asterisk  above]  contmuing  of  mining  operations  by  such 

persons  in  the  said  mine  or  in  that  part  thereof  [def<cribe  the  /mii  hy  a  plan  or  otherioise] 
will  cause  damage  or  injury  to  the  public  highway  [or  street  or  road]  known  as 
[or  to  a  house  or  Vniilding]  belonging  to  C. D.  abutting  on  a  highway  [or  street  or  road] 
known  as  ;  and  I  hereby  enjoin  the  said  persons  working  the  said  mine, 

and  each  of  them,  their  and  his  servants  and  agents  from  [duiiuj  the  thing  which  the 
warden  has  found  to  he  done]. 

Given  under  my  hand  this  day  of  18 

E.F.,  Warden. 

[For  the  Form  of  Order  of  Injunction  obtained  by  an  ovmer  oj  land  follow  the  previous 

form  doii-n  to  the  asteri.^l\  and  then  proi  ced  as  folloir.v: — J 
said  persons  are  encroaching  on  land  of  [name  of  the  on-iier],  tlie  owner  of  the  land.  A.B. 
and  C.D.  have  no  authority  under  a  mining  lease  on  the  said  last-mentioned  land  ;  and 
I  hereby  enjoin  the  said  persons  and  each  of  tliem  their  and  his  servants  and  agents  from 
continuing  the  said  encroachment. 
Given,  &c. 


THIRTY-SIXTH  SCHEDULE.  SeoMonSSt. 

In  the  Mining  District  of 

In  the  matter  of  Division  two  of  Part  III.  of  the  Mines  Act  1890. 

Owner  of  Machinery,  and 

Owner  of  Mine  at  [here  imert  place  of  mine]. 
I  [A.B.],  a  Warden  of  the  Gold-fields,  having  proceeded  under  the  piovisions  of  the 
Division  two  of  Part  III.  of  the  Minus  Act  1890  to  ascertain  ami  determine  what 
would  be  the  fair  share  to  be  borne  by  the  said  [here  name  ofnivntr  oj'  iJiine]  of  the  total 
expense  of  draining  or  drawing  the  water  from  the  mines  drained  \>y  the  machinery  of 
the  said  [the  name  of  oicner  of  machinery],  do  hereby  assess  the  same  at  [here  state  amount 
and  whether  in  one  sum  or  in  various  sums  at  various  periods,  such  periods  to  be  .stated] : 
And  I  do  order  the  said  [name  of  owner  of  mine]  to  pay  the  same  moneys  to  the  said 
[name  of  oivner  of  machinery]  in  respect  of  the  land  or  ground  occu]>ied  or  used  by  the 
a.uA  [name  of  owner  of  mi ne^  At  [place  of  mine]  and  known  as  [di  srribe  mine].  And  I 
order  that  the  said  money  be  paid  as  follows  [here  .stale  time  or  1 1  mix  ofpnyimnl,  and  if 
considered  desirable  by  n-arden,  place  of  payment,  as  a  bank  or  olhern-i.se]  :  And  I  impose 
the  following  terms  upon  the  said  [name  of  owner  of  marhijiery]  [here  .stale  the  terms 
impo.sed] :  And  I  order  compliance  with  this  order  by  the  several  parties  lierein  named 
and  all  those  claiming  or  deriving  title  through  them. 

Dated  this  day  of 

A.B.,  Warden. 


THIRTY-SEVENTH  SCHEDULE. 

In  the  Mining  District  of 

To  the  Clerk  of  the  Court  of  Mines  at 

In  tile  "latter  of  the  Division  two  of  Part  III.  of  the  Mines  Act  1890. 
I  [A.B.].  Warden,  certify  that  I  did  on  the  day  of  a.d.  18 

make  an  ordir  in  the  following  terms  [here  set  out  copy  of  ivar den's  ordc-.?-]. 

Dated  this  day  of  a.d. 

A.B.,  Warden. 


MELBOURNE : 
By  Authority  :  J.  Kemi',  ilovernmeiit  Printer. 


